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1. The Incomplete Internationalization of Liberal
Multiculturalism

1.1. Introduction

The idea of a distinctly ‘liberal’ form of multicralism has emerged in the theory and
practice of Western democracies, and the intematicommunity has become actively
engaged in its global dissemination via internatlonorms and organizations. Liberal
multiculturalism defends some forms of minorityhig as advancing basic liberal values
of individual freedom, democracy, and social justi¥he internationalization of liberal
minority rights norms faces many challenges. T éntify these challenges, it is useful
to focus on one country and one particular integtien of liberal multiculturalism. To this
end, this thesis explores state-minority-relation€ambodia in light of Will Kymlicka’s
theory of multicultural citizenship. Kymlicka’s coeption of multicultural citizenship
shares many of the basic assumptions of otheralildbeorists of multiculturalism and
helps making sense of Western multiculturalism adl \as of emerging international
minority rights norms. Unlike other theorists, Kyoka has explicitly discussed the
potential for adopting liberal multiculturalism mon-Western societies.

The following analysis focuses on two broad setsqaéstions about the potential
transferability of liberal multiculturalism to ndivestern countries raised by Kymlicka’s
account. Firstly, Kymlicka argues that Western multuralism is not just a response to the
value of cultural membership, but also a respoog@dctices of state nation-building, and
that the dialectic of nation-building and minoriights may be equally applicable to non-
Western societies, even where majorities and ntieeriare more ‘communitarian’
(Kymlicka, 2001b). Secondly, Kymlicka defends tlasgion that Western multiculturalism
depends on being able to distinguish between diftekinds of groups that have different
types of rights. In particular, it depends on atididion between historic national
minorities entitled to language and self-governmgitts and immigrant groups entitled to
weaker cultural rights aimed at full membershipniainstream institutions (Kymlicka,
2007: 66-75). This distinction may not be equalbplecable to non-Western societies. In
short, Kymlicka’s account suggests that there rm@ortant commonalities, specifically the
prevalence of state nation-building, as well asartgmt differences, specifically the types
of ethnic groups that need to be considered whenudsing the relevance of liberal
multiculturalism for Cambodia. This thesis takessth questions as a starting point for a
more extended exploration of citizenship and staitesrity-relations in Cambodia.

Like many countries where the international comryunpromotes application of
international minority rights norms, Cambodia id adiberal state (McCargo, 2005). The
ruling Cambodian People’s Party retains a firm goip power through its control of
patronage and government resources (Lizee, 1994, P®00). Prime Minister Hun Sen
has ruled Cambodia for 27 years, and his CamboBlewple’s Party (CPP) in various



reincarnations has been in power since 1979. \liytadl provincial and district governors,
provincial line department directors, office chieésd military officers as well as 98 per
cent of commune chiefs and the great majority dfrary bureaucrats are loyal to the CPP
(Pak & Craig, 2008: 63). The abuse of power, lamizwses, deforestation, and
environmental destruction are all common in Cambauhid often involve members of the
police, the military, or others well connected e truling elite. Cambodia’s human rights
record is poor. The courts lack independence amdregularly used to silence and jalil
critics (LICADHO, 2012; Subedi, 2012b). The freedarh speech and assembly are
severely restricted (CCHR, 2012; LICADHO, 2010, P20The state is seen by many as an
instrument of the rich and powerful to exploit theor and vulnerable (Global Witness,
2007; Heder, 2005; Hughes, 2008). Poor commurstiesver Cambodia suffer from land
grabbing, illegal land sales, and large-scale coroialeconcessions, which routinely
involve high-ranking state officials (Ghai, 2007 uprecht, 2004; Subedi, 2012a). On the
Corruption Perception Index published by Transpayelmternational, Cambodia ranks
157" out of 176 countries and territories listed (Traaremcy International, 2012).
Cambodia also scored the lowest in the entire Asegion for the 2012 Rule of Law
Index, an annual measurement by the World Justicge® (Agrast, Botero, Ponce,
Martinez, & Pratt, 2012: 72).

Predictably, the lawless and predatory nature ofegmance in Cambodia poses great
challenges for the promotion of compliance witlremiational human and minority rights
norms. Nevertheless, Cambodia has a distinctlyrdib€onstitution. Liberal values are
prominent in public discourse and regularly involkgdCambodia’s political parties, civil
society organizations and, if less enthusiasticallg Kingdom’s government. These are
indications that liberal principles have some ralee in Cambodia, and that liberal
multiculturalism, too, might resonate well with thepirations of the Cambodian people.
Moreover, Cambodia’s national budget relies heasityinternational assistance, and the
international community is actively promoting libérvalues, including international
minority rights norms. From 2000-2005, aid as aceetage of domestic revenue varied
from 45 to 60 per cent (Pak & Craig, 2008: 36).viga=#n 1993 and 2005, foreign aid
totaled over US$ 5.66 billion (Richmond & Frank€0Z: 42). Between 1992 and 2001, 4
billion were spent through non-governmental orgatidins (NGOs) (Richmond & Franks,
2007: 33). About 80 per cent of Cambodia’s develepimprograms are financed from
international aid (Pak & Craig, 2008: 7). The Uditdations (UN) nominally governed
Cambodia from March 1992 until September 1993 thhotine United Nations Transitional
Authority in Cambodia (UNTAC) and organized an &lmt under conditions of relative
freedom and democracy. Numerous UN agencies cantmoperate in Cambodia, as well
as large numbers of international NGOs. Througlaodt since the UNTAC-period, various
UN-organizations and many NGOs have taken initgigpecifically aimed at promoting
application of international minority rights normasross a wide range of reform sectors.
Cambodia’s reliance on international support ankhrge presence of sympathetic UN
agencies and international NGOs are factors thatldvplausible be conducive to the



promotion of international minority rights norms.

Arguably, the particular structure of Cambodia'sltual diversity, too, makes the
realization of international minority rights moreakible than it is in many other non-
Western countries. An overwhelming majority of Camia’'s population of nearly 15
million consider themselves to be ethnic Khmers apdak Khmer as a first language.
Cambodia’s ethnic minorities include the ethnictWeamese, Chinese and Lao. Cambodia
is also home to a significant population of Musltham, descendants of the Kingdom of
Champa that existed in present-day central Vietngmil the middle of the nineteenth
century, as well as at least 23 small, linguishlycdlstinct highland peoples. Reliable data
of Cambodia’s cultural diversity is not availablhe CIA World Factbook estimates that
ethnic Khmer account for 90 per cent of the popoatethnic Vietnamese for five per
cent, Chinese for one per cent, and ‘other’ etlgnaups for four per cent (CIA, 2012).
Cambodia’s most recent census, undertaken in 2008, the total population at 13.4
million individuals. It does not differentiate be#en ethnic groups. According to census
data on mother tongue, Khmer speakers make up ®Btent of the population (12.9
million individuals), followed by speakers of Chgm52 per cent, 204,000 individuals),
Viethamese (0.54 per cent, 73,000 individuals), d@wn (0.28 per cent, 38,000
individuals), Tampuan (0.23 per cent, 31,000 irttiials), and Kul/(0.21 per cent, 29,000
individuals) (National Institute of Statistics, &)O The latter three languages belong to
highland groups, of which 23 are mentioned by tbesos. Highland groups combined
make up 1.34 per cent of the population, or abd@®,d00 individuals, according to the
census. Speakers of Lao account for only 0.14 pet, cor 19,000 individuals while
Chinese speakers make up 0.05 per cent of the gapul or 6,500 individuals (National
Institute of Statistics, 2008). Numbers based onthero tongue underestimate the
membership of the respective minority groups, beeanany who self-identify as minority
members speak Khmer as a first language or woplartré&hmer as their mother tongue to
census officials. Nevertheless, census data aetyaticate that Cambodia’s population
is culturally relatively homogenous and that thare no large, homeland-based historical
minorities. This particular multicultural configuran means that the scale of state
reorganization that would be required to realizeerimational minority rights norms is
comparatively modest, as the following analysis destrates.

Given Cambodia’s liberal Constitution, the statetmsiderable financial dependence on
the international community, the presence of nuneeinaternational organizations and the
opportune structure of Cambodia’s cultural divgrsine might expect the international
community’s encouragement to adopt internationahamiy rights norms to fall on
relatively fertile grounds. However, almost 20 yeaf international minority rights
promotion did not move Cambodia towards convergemitk international norms. The
following analysis investigates the reasons fas thilure.

There are many different ways of spelling the name€ambodia’s various highland groups in the
literature. For the sake of consistency, this teiizes what appeared to be the most common sgedif
particular names, unless in direct quotations.



1.2. Research Design and Methodology

The analysis draws on extensive field research wced in 2007-08 by a team consisting
most of the time of the author and the Cambodiathrapologist Chen Sochoetin
Empirical research was exploratory in nature anceied considerable ground, in terms of
geography, ethnicity, and topics. Interviews ancugogroup discussions were carried out
in the provinces Ratanakiri, Mondulkiri, Stung TgerKratie, Kampong Cham, Kampong
Chhnang, Kandal, Pursat, Kampot and in the capibhom Penh. Consultations took
place among ethnic Brao, Bunong, Cham, Chinesen@htarai, Kavet, Khmer, Kreung,
Kuy, Lao, Por, Stieng, Tampuan, and Viethameseat& bf more than 250 interviews and
group discussions were undertaken in more than iB@ges in 35 communes. The
following map provides an overview of the locatmnCambodia’s provinces.
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Field research covered a wide range of topics eélab the situation and aspirations of
various minority groups as well as to the attituaddésthe Khmer majority and state
officials. An initial list of topics was drawn um ilight of the theoretical framework and
literature review. Based on these topics, an ertenBst of guiding questions was
developed in consultation with experts and testedray different minority communities.

?In the interest of full disclosure, | would like teention that, prior to embarking on this doctqradject,
I have worked for several development organizatisn€ambodia, such as the International Labour
Organization and the Deutsche Gesellschaft firmattonale Zusammenarbeit (G12).
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In the course of testing, it became clear that eatglogue of questions would not do
justice to the diversity of situations and aspoasi of different minority communities in
different parts of the country. Many questions thatre relevant to some groups were
irrelevant to others. Therefore, a list with topéesl sub-topics that proved to be relevant to
different target communities was drawn up and skeg&a basis for interviews and group
discussions. In preparation of individual interveevand group discussions, topics of
particular interest to the respondent or focus grand to the local situation were selected.
Discussions typically started with broad questiabsut the cultural composition of the
village and commune, the history of habitation afious ethnic groups in the constituency,
and the major challenges they faced in the viewsegpondents. Subsequent discussions
featured topics such as:

* (self-) identification;

* language use and preferences;

» education;

* presence and role of minority institutions, minpapacity for self-organization
and collective action, relationship to state autles;

* presence and role of civil society organizations;

* poverty, absolute and in relation to other ethmaugs;

» ethnic composition of local authorities and thesponsiveness to distinct minority
needs;

* minority attitudes towards the state and its infbins, participation in state
institutions;

» actual and desired degree of linguistic and institial integration or separateness;

» adequacy of and benefits from local developmengepts;

* interethnic relations, attitudes towards memberstioér ethnic groups and
migrants;

» conflicts within and between ethnic groups, roletaite and minority institutions in
mediation and resolution, perception of outcomes;

» dissenting voices, human rights concerns, womendschildren’s rights.

Most respondents were members of minority commesiitResearch also included large
numbers of ethnic Khmers as well as many governnoéfitials, in order to analyze
relevant majority attitudes and state practicesato® minorities. In the selection of
respondents from among government officials, ormigovas on members of commune
councils, because of the increasing weight thesallio elected bodies are supposed to
carry in the context of Cambodia’s decentralizatieform and because of the significance
of decentralization reform for the realization ofnority rights. Field research utilized
primarily focus-group discussions and, to a lessdent, individual interviews. Group-
discussions not only allowed to simply, quicklydazonveniently collect data from several
people simultaneously but also to make participamsactive part of the analysis,
encouraging them to explore issues they considgyoitant, generating their own
guestions, and pursuing their own priorities. Graligcussions enabled examination of
attitudes and identification of common experiendssexploring peoples’ knowledge, by
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analyzing how people think and why they think thigy, by capitalizing on interaction
between participants, by tapping into the operawdnconsensus and dissent, and by
examining different types of narratives used witthie group. Group discussions facilitated
the elaboration of taboo and sensitive topics. iQfteore outspoken participants ‘broke the
ice’ for reluctant group members. Participants pded mutual support in expressing views
and attitudes that are common to the group butidered to deviate from mainstream
culture. Because women rarely spoke up in mixeduggp separate discussions were
organized with female participants. In addition gooup discussions, interviews with
individual respondents were conducted where tharozgtion of groups was unfeasible or
where individual respondents were expected to yécpkarly insight- and resourceful
with regard to particular questions.

Most interviewees, villagers as well as officialegre careful to avoid statements that could
be perceived as criticizing the government. To &nam open debate and to protect
participants from negative consequences, resposidemre ensured anonymity and
interviews were conducted without voice recordiRgr the same reasons, the particular
villages in which interviews took place will not hdentified. To reduce the risks of

disadvantages for interviewees and to ensure airoamvent of trust, discussion with

community members were organized separately fr@atudsions with state officials.

Most group discussions and interviews were conduictd&Khmer language or with ad hoc
interpretation from the midst of the respective ommity. In Ratanakiri Province, several
local interpreters joined the team to match langgagpoken among the various
communities visited. That interviews were conductedKkhmer language and with a
Khmer colleague constitutes one of the limitatiasfsthe research design. Plausibly,
minority members are less frank in talking abowtirtinelationships to the Khmer majority
and the Cambodian state in such a setting and rarggwer questions differently. Another
limitation is that the team typically spent onlyeav days in one village, sometimes only a
few hours. This timeframe allowed meeting signiicaumbers of people but it did not
allow building relations of trust and familiarityith many respondents.

Target provinces, communes, and villages were tgleim consultation with minority
organizations, NGOs, and government officials, withview at reflecting the fullest
feasible range of state-minority-situations in Candib. Efforts were made to cover
longstanding homeland minorities as well as comtiesiof relatively recent migrants,
communities in remote and border areas as wellnaactessible and urban settings,
culturally homogenous as well as diverse consttigs, highland as well as lowland and
coastal areas, communities that are highly intedgratith Khmer society as well as groups
that retain distinct languages and institutionsnownities that experience intense conflict
as well as communities that do not, communes altages in which minority members
form the minority as well as the majority of resitig territorially concentrated as well as
dispersed groups, poor as well as prosperous coitiegjrand communities based on a
wide range of livelihoods and ecosystems.



The remainder of the present chapter charactetizestheory and practice of liberal
multiculturalism in Western democracies and therimationalization of liberal minority
rights norms. Drawing on Kymlicka’s work, the chapinvestigates why this attempt was
largely unsuccessful. The second chapter discis$asminority-relations in Cambodia in
light of the earlier account of Western and intéioral developments. The third chapter
analyzes the situation and aspirations of Camb®dethnic Vietnamese, based on
extensive field research. Chapters 4 and 5 inwegstigarious initiatives undertaken by the
international community in Cambodia aimed at prangtinternational minority rights
norms application to Cambodia’s highland peoplebe Tanalysis shows that these
initiatives have largely failed. Building on thesdussion in the first chapter as well as on
field research among highland peoples presentéchapter 6, the analysis examines the
current situation and aspirations of highland geo@and the reasons for the failure of
international initiatives.

1.3. Multiculturalism and Liberal Values

Liberal multiculturalism can be described as theigmn that some forms of minority
rights advance basic liberal values such as indalidreedom, democracy, and social
justice. However, not all advocates of multicultisa are liberals, and not all liberals
support minority rights. Multiculturalism is not lmomogeneous school of thought but
rather a philosophical perspective that draws owige range of intellectual sources,
including liberalism. In fact it is only during thHast two decades that distinctly liberal
theories of multiculturalism were developed and ggpport for minority rights emerged
as a prominent position among liberal theoristsnilgka, 2001a: 17-38).

Several liberal multiculturalists identify individlu autonomy as the defining value of
liberalism and argue that it presupposes culturaintrership. For Joseph Raz, liberalism
“upholds the value for people of being in chargeheir life, charting its course by their
own successive choicefl994: 181). In his view, people’s ability to & make and, if
necessary, revise their choices requires the digyaof meaningful options, which only
culture can provide: dptions presuppose a culttir€1994: 182). Buchanan, too, argues
that

“culture not only makes salient a manageably limitathye of alternative goals; ...
it also does so in such a way as to endow certptions with meanings that allow
the individual to identify with and be motivatedthgm ... culture serves to connect
what otherwise would be fragmented goals in a caitemutually supporting way,
offering ideals of wholeness and continuity, ndiyactross the stages of a human
life but over generations as we{lL995: 356).

Similarly, Kymlicka argues that liberalism rests‘@he importance of allowing individuals
to make free and informed choices about how to kel lives, adding that

“what enables this sort of autonomy is the fact iat societal culture makes
various options available to us. Freedom, in thstfinstance, is the ability to



explore and revise the ways of life which are masailable by our societal
culture’ (2001a: 53).

The choices people make between conceptions ofdbd life requires understanding of
the meanings assigned to these choices by culaimmgage, and history. Cultures not only
provide options to citizens, but make these optimesningful to them. Only access to a
societal culture provides individuals with meanirgthoices. Because access to a societal
culture is a precondition of individual autonomifperalism mandates support for group-
differentiated rights that help secure this accéms members of minority cultures
(Kymlicka, 1995: 75-106).

Margalit and Raz, too, highlight that cultural mesrghip

“greatly affects one’s opportunities, one’s abitilyengage in the relationships and
pursuits marked by the culture ... if the cultureeégsaying, or if it is persecuted or
discriminated against, the options and opportusitiepen to its members will
shrink, become less attractive, and their pursesssllikely to be successf1995:
87).

The well-being of individuals is linked to the fiashing of the &ncompassing groupso
which they belong:

“Individuals find in them a culture which shapesattarge degree their tastes and
opportunities, and which provides an anchor forithself-identification and the
safety of effortless secure belondiflargalit & Raz, 1995: 86).

Several liberal theorists interested in issuesaifonalism, too, highlight the strong link
between individual autonomy and cultural, or natipidentity (D. Miller, 1995; Spinner-
Halev, 1994; Tamir, 1993). Yael Tamir, for exampiiefines liberalism in terms of its
respect for personal autonomy, reflection, and adoDavid Miller, as part of his liberal
defense of nationality, says that

“the nationalist case for protecting a common c@tas a source of identity and a
condition for personal choice can be extended torsational cultures, which may
be equally essential to a person’s sense of heridemtity, and equally important
in providing a rich array of options to choose beési (D. Miller, 1995: 147).

Many of the authors commonly described as ‘comnauiaihs’, while often critical of the

priority liberals assign to individual autonomy,dense the view that culture is important
for individual well-being. Charles Taylor, for expta, highlights the importance of
recognizing and affirming culture as a matter o$weing the well-being of individuals,

noting that

“a person or group of people can suffer real damaeal, distortion, if the people
or society around them mirror back to them a canfinor demeaning or
contemptible picture of themselves. Nonrecognibormisrecognition can inflict
harm, can be a form of oppression, imprisoning swmen a false, distorted, and



reduced mode of beih¢l992: 25).

Culture is also closely linked to the liberal vahfedeliberative democracy. Several liberal
theorists interested in how the institutions ofterdal-democratic state can ensure genuine
inclusivity have demonstrated that group rights aeliberative democracy can be
mutually supportive (Phillips, 1995; Spinner-Halé®94; Williams, 1998). These authors
argue that democracy involves not simply the agaieqg of individual preferences but
their transformation through public reasoning inuatoerced discussion. On this view,
decisions resulting from inclusive deliberation am@re impartial and legitimate than
others. Deliberative democracy is linked to cultureseveral ways. Its practice requires
participants’ willingness to moderate their claimsorder to find common ground. This
willingness to compromise, in turn, requires trihstt other participants will reciprocate. In
Miller’s view, “only a common nationality can provide the senssotitiarity that makes
this possible(1995: 98).

Another link between the liberal value of deliberatdemocracy on one hand and culture
on the other concerns the role of language. Dertiocdeliberation presumes that
participants understand each other and is greathjithted by a language that is common
to all participants. Therefore, in Kymlicka’s view,

“national political forums with a single common lalagie form the primary locus of
democratic participation in the modern world, angk anore genuinely participatory
than political forums at higher levels that cut @ss language linég2001a: 227).

The third liberal value to which culture is closdigked by liberal theorists is social
justice. As Miller argues, the functioning of adial democratic state requires the
voluntary cooperation of citizens and thus pressppdhe presence of trust in the state as
well as in other citizens’ willingness to complytiwvihe state’s demands (1995: 91). This is
particularly the case where states are committedeals of social justice that involve the
redistribution of resources to anonymous others at@oless well off. Liberal nationalists
argue that cultural, or national, membership caregge this trust and motivate the kind of
ongoing sacrifices necessary to sustain a weltate §Kymlicka, 2001a: 225).

1.4. Liberal Limits of Multiculturalism

Of course, not all minority rights promote liberahlues of autonomy, deliberative
democracy, and social justice. Consequently, osk far liberal promoters of minority
rights is to identify the liberal limits of multittluralism, to differentiate between minority
rights that advance liberal values from minorightis that contradict these values. Liberal
theorists take different positions on the questdrmow liberal states should respond to
illiberal groups. Many argue that the state shawdourage illiberal groups to comply with
liberal values, such as Walzer (2003). Joseph Rexdis The Morality of Freedom
stipulates the centrality of autonomy to Westerciety and suggests that illiberal cultures
are inferior and harm their younger members (19883-429). Therefore, nonliberal
cultures should be tolerated only to the extent they are viable, do not harm outsiders,
and offer their members adequate and satisfyingsliCultures that do not meet these
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conditions should be assimilated. In his more reéghics in the Public Domai1994),
Raz takes a more nuanced view. Because even rierasdtures make meaningful
options available to their members, they deservbetdolerated, as long as they are not
oppressive and provide their members with an effeaight to exit as well as adequate
opportunities to participate in the wider economama political life (1994: 181).

Kymlicka, in contrast, aims to limit minority righto measures that promote liberal values.
To this end, he distinguishes between ‘internatric®ns’ and ‘external protections’.
Internal restrictions are minority rights that itw® claims of a group against its own
members aimed at protecting unity from the desibg impact of internal dissent.
Because internal restrictions limit group membé&eedom to question and revise group
values and practices, these measures are not ableftom a liberal point of view. In
contrast, external protections are minority rigiigt involve the claims of a group against
the larger society designed to reduce the groupkmevability to external pressures
(Kymlicka, 1995: 34-48). Certain external protengpaimed at protecting minority groups
from the exercise of majority power, can and shdmdendorsed in order to promote
liberal values:

“a liberal view requires freedom within the minorgyoup, and equality between the
minority and majority groups. A system of minorigghts which respects these two
limitations is, | believe, impeccably liberal. & consistent with, and indeed promotes,
basic liberal values(Kymlicka, 1995: 152).

1.5. Conservative Multiculturalism

Liberal multiculturalism can be distinguished sfieally from ‘communitarian’,
‘conservative’, or ‘traditionalist’ variants of ntidulturalism that aim at protecting
supposedly pure, traditional ways of life and prad that are said to be essential to the
authenticity and unity of particular minority graipConservative conceptions of minority
rights contradict liberal principles, because thieyit the choices group members may
make about how to lead their lives. Underlying @mative conceptions of culture is a
view that sees cultural hybridity and evolutionwaslesirable, and ignores that hybridity
and cross-cultural borrowing, rather than ‘puréyid ‘authenticity’, represent the normal
state of cultural affairs (Kymlicka, 2007: 150).iStpoint is also made by the flagship
publication of the United Nations Development Pamgme, the Human Development
Report, which highlights that cultures”constantly recreated as people question, adapt
and redefine their values and practices to changieglities and exchanges of idéas
(2004: 4), while the itisistence on cultural conservatism can discouragar prevent —
people from adopting a different lifestyI@UNDP, 2004: 16). Therefore;‘culture’,
‘tradition’ and ‘authenticity’ ... are not acceptabteasons for allowing practices that deny
individuals equality of opportunity and violate thieuman rights (UNDP, 2004: 16).

Moreover, accepting political claims based on thpp®sed ‘authenticity’ of particular
practices ignores that such claims tend to be natlyr contested and risks privileging
interpretations of traditions that are advancedcbgservative elites to protect their own
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exercise of power over the community. Thus, coreger®@ multiculturalism tends to
delegitimize and marginalize reformers within mibwrgroups and to remove conflicts
over cultural practices from democratic debateth®sHuman Development Report puts it:
“it is not rare for groups to be dominated by peopl® have an interest in maintaining
the status quo under the justification of ‘traditicand who act as gatekeepers of
traditionalism to freeze their cultureUNDP, 2004: 4). The report concludes th#idse
making demands for cultural accommodation shousw @bide by democratic principles
and the objectives of human freedom and humangigbiNDP, 2004: 4). Kymlicka, too,
argues that conservative interpretations of mutticalism, by imposing a duty on group
members to maintain their culture, represemnt abridgement not expansion of individual
freedoni (Kymlicka, 2007: 101). In contrast, the liberalutticulturalism advocated by
Kymlicka is, in his own words,

“inevitably, intentionally, and unapologetically trsformational of people’s
cultural traditions. It demands both dominant anstdrically subordinated groups
to engage in new practices, to enter new relatiggsshand to embrace new
concepts and discourses, all of which profoundiysform people’s identities and
practice$ (Kymlicka, 2007: 99).

Many theorists of multiculturalism are not liberaland many critics assume that
communitarianism drives the trend towards multimalism in the West. However,
multiculturalism in the West is distinctly liberah its motivation as well as its effects.
Communitarianism, or conservatism, is clearly ndtatvshapes multiculturalism in the
West, where minority rights come with robust legaéchanisms to safeguard human
rights. ‘Really-existing multiculturalism in the Westhotes Kymlicka, “is liberal
multiculturalisni (Kymlicka, 2007: 108). International minority h¢s norms, too, are
distinctly liberal and incompatible with conservaticonceptions of multiculturalism, as
the following discussion shows.

Several governments in Asia, such as those of §orga China, Malaysia, and Indonesia,
have rejected ideals of universal, individual humghts, arguing that these norms are an
expression of particular Western ideas about thaioaship between individuals and the
state. In contrast, Asian societies are said tohagacterized by distinctly communitarian,
‘Asian values’ that emphasize social harmony anchsenosu$ Similarly, some
commentators have argued that liberal multicultsmaland international minority rights
norms are in conflict with Asian values (Huat, 2p0OHowever, even if one accepts this
dichotomy between an individualistic West and a camitarian East, minority rights are
often claimed precisely based on communitarianjad@svalues of protecting community
welfare and respecting traditions, ancestors, paremd elders. So-called Asian values
support minority rights, whereas the integrationassimilation of minorities contradicts
these values (Kymlicka, 2001b). Nevertheless, thiéowing chapters show that the

3For a useful overview of the debate, see (Bauere&, B999).
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international community in Cambodia has ended uppstiing conservative minority
rights conceptions that correspond neither to #iber international ideals nor to the actual
aspirations of minority groups.

1.6. Minority Rights as Response to State Nation-Building

Before turning to the situation in Cambodia, it useful to consider one particular
interpretation of liberal multiculturalism. Kymlieks conception of multiculturalism shares
many of the assumptions of other liberal promotaramulticulturalism. Unlike other
theorists, however, Kymlicka explicitly discussesiet applicability of liberal
multiculturalism outside Western countries. Speeify, he demonstrates that liberal
multiculturalism in the West is usefully understoasl a response to various practices of
state nation building. Modern states engage inbdedite projects of disseminating a
national identity among diverse populations. T tbhd, states employ a wide range of
policies, such as adopting the dominant group’gdage as exclusive, official, ‘national’
language, establishing nationalized systems of eansal education that privilege the
language and history of the dominant group, ceaing political power in the institutions
of the dominant group, constructing national legatl judicial systems based on the
language, traditions, and norms of the dominanugrceencouraging members of the
dominant group to migrate to minority homelandsorder to dilute their territorial
concentration, and dispossessing minorities of faeds and natural resources (Kymlicka,
2007: 62-3). Even where the human rights of indiaid are respected, state nation-
building systematically privileges members of themihant group and disadvantages
minority members, not just symbolically but alsmmeomically, politically, and socially:
“State nation-building is not just about recogniziag particular majority identity
highlights Kymlicka,

“but also about building public institutions aroutieat identity, so that it becomes
a source of economic opportunity, political powand social prestige. Liberal
multiculturalism has the same aspiration to linkmdities and interests. It not only
recognizes particular minority identities, but seefo transform the economic
opportunities, political powers, and social statasailable to bearers of that
identity’ (2007: 81).

Liberal multiculturalism does not seek to replatates nation-building, but to balance it
with group-differentiated rights that protect miities from the standard threats they face
in nation-building states. On this view, minoritiesed protection from states not only as a
matter of liberal values, but as a matter of ursakrbasic norms of equality and fairness
between groups and their members in modern stidteslicka, 2001a: 242-253).

1.7. Minority Categories in the West

Western experience suggests that different kindsniviorities relate differently to the
institutions of aspiring nation-states and respimnadation-building with different strategies
and claims. Specifically, multiculturalism in thee¥¥ depends, in theory and in practice, on
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a distinction between ‘old’ minorities, or ‘homethrgroups’, on one hand and ‘new’
minorities, or immigrant groups, on the other (Kigk&, 2005: 23-28). The presence of
immigrant groups results from voluntary decisionsibdividuals and families to leave
their culture and migrate to another country. Tagy; immigrant groups do not resist
nation-building and do not seek to establish distsocieties within the state. Instead, they
aspire to full membership in the larger society padticipation in its institutions on par
with members of the majority culture (Kymlicka, B99.0-26). Liberal states that contain
immigrant groups, ‘polyethnic states’ in Kymlickasrminology, have responded to the
claims of migrant groups with measures designedmttke public institutions more
accommodating and respectful of immigrant idergijtia order to enable full membership
in the institutions of the larger society (KymlickZ0D0la: 91).

Old minorities, or homeland groups, on the othendhatypically result from the
involuntary incorporation into a state of territdly concentrated, historically self-
governing societies. ‘Multinational state’ is tleerh Kymlicka proposes to refer to polities
that contain this kind of minorities. Homeland mities typically resist the state’s nation-
building enterprise and seek the perpetuation eirticultures as separate societies
alongside the majority culture, by claiming selfirgsnment and language rights
(Kymlicka, 1995: 10-12). Within this category of rheland minorities, Western
democracies distinguish between national minoriaesl indigenous peoples. National
minorities were historically active contenders ngers in the process of European state
formation, such as the Basques, Flemish, Catatarts Québécois. Indigenous peoples, in
contrast, were isolated from the system of Europ&ates, such as American Indians,
Sami, First Nations, Maori, and Inuit. This subtitistion, however, is secondary to the
operation of multiculturalism in the West, wherdioaal minorities as well as indigenous
peoples today enjoy self-government based on Igslorinhabitation and official
recognition of their languages (Kymlicka, 2001a:04132). Primary to Western
multiculturalism is the distinction between natibmainorities and immigrant groups. In
liberal states today, there is virtually no sizeabhtional minority that does not enjoy
substantial language and self-government rightstlagie is no group of recent immigrants
that does.

A third category of minorities is excluded from menship of mainstream societal
institutions, even if their members want to intégraMetics’ is what Kymlicka calls this
diversely constituted category of long-term restdemho are denied citizenship, such as
irregular and temporary migrants, ‘guest workeesid refugees. In the past, Western
democracies responded to the claims of metics nbt Maguistically and institutionally
more inclusive policies but with policies of exds. However, in the experience of
Western countries, it has become clear that thebeigs have largely failed. Metics who
have become de facto permanent residents in thesir country and who may have
established families are unlikely to leave unldes/tare forced to (Kymlicka, 2002: 357-
359). Depriving long-term residents of citizenshipates conflicts and tensions that may
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affect the entire society. It is increasingly reizgd that such policies have not only been
empirically demonstrated to be flawed but alsoremematively inadequate. As Carens puts
it, “human beings who have been raised in a societynbeecoembers of that society: not
recognizing their social membership is cruel andusti (Carens, 2009: 3). Kymlicka
argues that legitimate nation-building in a libezahtext requires that everyone living on
the territory is able to become an equal membehefnation. Moreover, the nation into
which immigrants are required to integrate should ‘thinly’ defined in terms of
institutions and language, rather than ‘thickly’ terms of particular sets of customs,
religious beliefs, or lifestyles. Finally, homelamdnorities should be allowed to maintain
themselves as distinct societies alongside thenhamulture (Kymlicka, 2001c: 48).

1.8. Preconditions of Liberal Multiculturalism in the West
Kymlicka argues that liberal multiculturalism isrfg successful in the West:

“liberal multiculturalism is not just compatible Wwitthe basic functioning of a
liberal-democratic state, but actually helps to pee liberalization and
democratization. It can challenge inherited ethiicd racial hierarchies, and
reduce cultural stigmatization, political marginadition, and economic
disadvantage's(2007: 166).

However, it is important to differentiate liberalufticulturalism as a normative theory
from the actual policies of liberal states, whidten do not match theoretical ideals. The
success of liberal multiculturalism has varied gyebetween different kinds of groups,
according to Kymlicka. The model of multilingual, uftinational federalism for the
accommodation of national minorities has been tharest example of success (Kymlicka,
2007: 146). Western multiculturalism was also reéasuccessful in integrating immigrant
groups and in reducing cultural, political, and mmmic inequalities facing them
(Kymlicka, 2007: 158). Indigenous peoples have betefrom greater control over land
and resources, increased respect for their languagel cultures, enhanced self-
government and representation, as well as fromtgreansultation and opportunities for
political participation. However, these improvenshiave not translated into substantial
reductions of the considerable social and econaiisadvantages faced by indigenous
peoples in the West (Kymlicka, 2007: 147-148). THatse inequalities are lower in
countries with stronger indigenous rights poligeggests that further progress depends on
strengthening these policies (Kymlicka, 2007: 158)1

Given the destabilizing impact of ethnic conflict many parts of the world, the
contribution liberal multiculturalism has made tartsforming sometimes violent minority-
state-relations in the West into conflicts manageshcefully within the confines of
democratic process and human rights norms meritssideration of liberal
multiculturalism as a way to pacify ethnic politicsother regions of the world. However,
any attempt to promote liberal multiculturalismemationally should be cautious of the
particular conditions that enabled its emergencthénWest. What explains the pervasive
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trend towards the adoption of liberal multicultisal across liberal democracies,
according to Kymlicka, are a number of factors thave enabled increasingly assertive
claims-making by minorities on one hand and ondtreer hand, made dominant groups
and states more willing to accept such claims.

The first factor that has enabled assertive mipariaims-making concerns the human
rights revolution, which replaced an internatiormader based on racial and ethnic
hierarchies with the idea of the inherent equadityhuman beings, as individuals and as
peoples. This idea, manifest in the adoption ofUhesersal Declaration of Human Rights
in 1948, both inspires and constrains the emergandeoperation of multiculturalism in
the West. It triggered a sequence of political nmoeets that led from decolonization
through desegregation to contemporary multicultstaliggles, by challenging inherited
ideas of inequality (Kymlicka, 2007: 89). These adehave inspired a strong rights-
consciousness on the part of subordinated grougiseof entitlement to equality, which is
increasingly demanded as a right (Kymlicka, 200I. ®emocracy is the second factor
that has facilitated assertive minority claims magki Democratization has helped
removing minorities’ fears that states may resptundghts claims with oppression. Thus,
democratization has encouraged minority mobilizatiBurthermore, argues Kymlicka,
democratization has opened up multiple access gdmtdecision-making that allow
minorities to pursue their claims through differguaiitical parties, at different levels and
through different branches of government, or vigenmational mechanisms (2007: 110).
The third factor that has facilitated minority cte-making in the West, according to
Kymlicka, is demographics. The long-held expectatihhat ethnic minorities would
gradually disappear, not least as a result of ndtialding, has turned out to be wrong. To
the contrary, immigrant populations cherishing ttlistinct heritages are growing in most
Western countries, and national minority populagioare not diminishing, leading
Kymlicka to conclude thatthe numbers are shifting in the direction of nomndlmant
groups (2007: 111). Taken together, the human rightsok&on, democracy, and
demography have enabled the emergence of incréasingal minority mobilization in
liberal democracies:

“Increasing rights-consciousness, increasing acdessnultiple arenas of safe
political mobilization, and increasing numbers &élp to explain the growing
strength of political mobilization by ethnic groupsthe West (Kymlicka, 2007:
111).

Liberal multiculturalism owes its widespread adoptin the West not only to pervasive
and assertive minority claims-making but also te thicreasing willingness of dominant
groups to accept minority claims. This has beenenpa$sible by two factors in particular.

Firstly, while human rights ideals have inspireairtis for minority rights, they also
constrain such claims. The protection of human tsighnd civil liberties is robustly
institutionalized in liberal democracies, leaving legal space for tyrannical minority rule
within the state. Moreover, there is an inter-athtbnsensus on liberal-democratic values
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that is shared by most minorities and that, togethth legal protections, assures members
of the majority that liberal multiculturalism witdperate within the boundaries of liberal-
democratic constitutions and human rights (Kymlj&@07: 93).

The second factor that increased majorities’ wgiass to accept minority claims in the
West is what Kymlicka calls the ‘desecuritizatiaf’ ethnic relations. Until recently, the
treatment of minorities in Western states was sthdqyegeo-political fears of neighboring
enemies. In the context of concerns that domeshomties might collaborate with foreign
powers to destabilize the state, ethnic relatioeseva matter of national security rather
than democratic process (Kymlicka, 2007: 118-1Minority claims were rejected or
suppressed on the grounds that they might enddhgegxistence of the state. However,
the establishment of NATO, argues Kymlicka, hascessfully desecuritized ethnic
relations, by removing the possibility of one Weststate being invaded by another (2007:
119).

1.9. Assessing Preconditions outside the West

In contrast to liberal democracies, post-coloniates in Africa, Asia, and the Middle East
continue to pursue ideals of monolingual, unitatgtehood based on undifferentiated
citizenship. According to Kymlicka, this can be kiped by the absence of the
preconditions of liberal multiculturalism. In theseuntries, autonomy claims by homeland
minorities usually occur prior to the establishmefta well-functioning state and a
democratic political culture, which dramaticallycieases the perceived risks of accepting
such claims. In the absence of robust assuran@sthlie operation of autonomy will
respect the rights of minority as well as majoritgmbers, states and dominant groups are
much less willing to accept minority rights clairfisymlicka, 2007: 254-255). Moreover,
many post-colonial states perceive of at least @néheir neighbors as hostile and of
certain domestic minorities as potential collaborst In this context, accepting minority
claims to autonomy is seen as a threat to the ibgadrthe state. This is particularly so in
the case of so-called ‘kin-state-minorities’, hoamel minorities whose ethnic kin make up
the dominant group in a neighboring state. Kinestatnorities are often assumed to be
more loyal to their kin-states than to the statevinch they find themselves in and to have
irredentist aspirations.Where homeland minorities take the form of irreggriin-state
minorities, says Kymlicka, there is a much higher likelihood that ethnic redas will be
perceived as a threat to state securig007: 184). Securitization tends to be even more
pronounced where the state perceives of itself @skwn relation to the minority’s kin
state. This configuration often leads dominant geoto think of themselves as victimized
minorities whose existence continues to be threaterThis ‘minoritized majority’
phenomenon does not exist in liberal democracigsidlogommon in other parts of the
world (Kymlicka, 2007: 185). Securitization of etbnrelations also occurs where a
homeland minority is divided by an internationalder, raising the state’s fear that the
minority might be disloyal and collaborate with #k&-group and external powers to
undermine the state’s stability. Even where minggiappear powerless and marginalized,
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securitization Is likely to arise wherever states are weak, andiameal security
organizations do not exist, or are ineffectiv&ymlicka, 2007: 257). The following
chapters show that the minoritized majority phenoome fittingly characterizes the
relationship of Cambodia’s Khmer majority to ithmeit Vietnamese minority and the state
of Vietham, even though ethnic Viethamese in Can@bade not a homeland minority.
Cambodia’s ethnic Lao are a homeland-based kie-statority but because they form a
small group and because Laos is a weak state,ieation is less significant than it is
with regard to the ethnic Viethamese.

Another factor that inhibits the adoption of liblenaulticulturalism in post-colonial states,
according to Kymlicka, is widespread distrust of thternational community, specifically
the perception that international organizationsrerecommitted to promoting the stability
and integrity of non-Western states, and that matgonal support for minority rights in
fact serves to undermine these states (2007: 28y-2boreover, he argues, moral
arguments that support minority rights claims ia Yest might not apply with equal force
in many non-Western states. Specifically, minositidaiming rights in the West have
usually a history of unjust treatment by majoritpgps. In many post-colonial states, in
contrast, imperial powers have privileged certaimanties in order to counterbalance
challenges to their authority from dominant groufise historic injustice argument almost
always reinforces minority claims in the West lag,a result of colonial legacies, the same
argument often weakens claims made by minoritigsost-colonial states that are seen as
historically privileged (Kymlicka, 2007: 261-263).

1.10. Partial Internationalization of Multiculturalism: “Indigenous

Peoples”
The United Nations Charter in 1945 introducebde” principle of equal rights and self-
determination of peoplésnto international law. This principle was reaffied in the
International Covenant on Civil and Political Righ{ICCPR) and the International
Covenant on Economic, Social and Cultural Righ®=@CR), both of which were adopted
in 1966 and state:

“All peoples have the right of self-determinatiog.\idtue of that right they freely
determine their political status and freely purstheir economic, social and
cultural developmefit

Nominally, the right to self-determination was acsd to all peoples. However, the
relevant unit for self-determination in the actyabcess of decolonization became the
colonial territory. The population as a whole waemhed the bearer of the right to self-
government, regardless of how colonial boundaredated to the homelands of actual
peoples or pre-colonial political arrangements (f0a2004: 54). Decolonization thus
accorded independent statehood to peoples who heppge dominate a given colonial
territory and bypassed peoples that did not. Asyareotes:
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“the universe of values that promoted the emandapatf colonial territories
during the middle part of the last century simutansly promoted the assimilation
of members of culturally distinctive indigenousgys into the dominant political
and social orders that engulfed th&nadding that hation building was a
corresponding policy ... of breaking down competititnie or cultural bonds, a
policy engaged in ... especially by newly indepenstiates (2004: 55).

The period after World War Il was characterizedabsejection of minority-specific rights

in international law and their replacement by aprapch aimed at protecting minorities
through guaranteeing the human rights of minoritgl anajority members alike. The
absence of minority rights from the Universal Deaflon of Human Rights (1948) and the
Charter of the United Nations highlights this ammie, as well as Article 27 of the UN’s
International Covenant of Civil and Political Righ{tL966):

“In those States in which ethnic, religious or lirggiec minorities exist, persons
belonging to such minorities shall not be denied tight, in community with the
other members of their group, to enjoy their owitura, to profess and practice
their own religion, or to use their own langudge

The article accords rights not to minorities butheir members. Basically, Article 27 only
re-states universal human rights and anti-discitnm norms already recognized in other
international instruments but it does not accorsitpa group rights (Kymlicka, 2007: 35).
The article does not target particular categoriesioorities but applies generically to all
minorities.

The only exception from the post-war rejection afyeted, positive minority rights at the
UN-level pertains to the category of ‘indigenousples’ and specifically the adoption of
Convention 107 by the International Labour Orgatmza(ILO) in 1957. ILO Convention
107 concerning theProtection and Integration of Indigenous and Othiebal and Semi-
Tribal Populations in Independent Countfiedeviates from the generic approach of the
ICCPR’s Article 27 in that it targets particulamélis of minorities. Article 1 distinguishes
between tribal populationswvhose social and economic conditions are at a éeksanced
stagé on one hand and on the other, populatioregarded as indigenous on account of
their descent from the populations which inhabiteel country, or a geographical region
to which the country belongs, at the time of costum colonisatioh Despite the
distinction between indigenous and tribal populaiothe Convention accords the same
rights to both categories of groups. The concepingfigenous people’ had long before
emerged in international law in the context of Ea@an overseas colonization (Anaya,
2004: 15-47). Correspondingly, James Anaya’s adsowf indigenous peoples in
international law starts from the European colotira of the ‘people living on the
continents now called North and South Ameriddighlighting the presence ofsimilar
patterns of empire and conquést other parts of the world, Anaya adds that
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“those who already inhabited the encroached-upoddaand who were subjected
to oppressive forces became known as indigenous/enar aboriginal. Such
designations have continued to apply to people iptev of their place and
condition within the life-altering human encountt in motion by colonialism.
Today, the term indigenous refers broadly to thengj descendants of preinvasion
inhabitants of lands now dominated by otfi¢2004: 3).

By grouping ‘indigenous’ and ‘tribal’ populationegether in the same category, ILO
Convention 107 explicitly provides for the wideninthe ‘indigenous’ category and for
the extension of its applicability beyond post-co&b states in the ‘New World’
(Kingsbury, 1999: 345-346). While Convention 10¥g&s particular kinds of groups, it
accords positive rights primarily to individuals, the reference to ‘populations’ rather than
‘peoples’ indicates. The attribute ‘less advandadhlights the paternalistic assumptions
about the inferiority and backwardness of indigen@nd tribal peoples on which the
convention is based. Convention 107 accords rightsto enable self-government but to
the contrary, as a provisional measure to faaditategration into the institutions of the
nation-state. For example, Article 2 declares tbacerned population’spftogressive
integration into the life of their respective coues’ to be the primary responsibility of
governments and Article 3 calls for the adoptiorf sfecial measurésf protection only
“so long as the social, economic and cultural coadg of the populations concerned
prevent them from enjoying the benefits of the ggnaws of the country to which they
belong.

Over time, however, the paternalistic and assimitgt approach of Convention 107 came
to be seen as inadequate and a new generatiortephational instruments concerning
indigenous peoples was developed. A ‘Meeting ofdetg) convened by the ILO in 1986
considered Convention 107’s principle of integmatioto the dominant national society to
be “destructive in the modern wof|dhighlighting that, in practice, it had become a
concept which meant the extinction of ways of wfech are different from that of the
dominant society (quoted in: Das, 2001: 47). The adoption of ILr@ention 169
concerning Indigenous and Tribal Peoples in Independent Coesitrrepresented a
profound shift from assimilationist principles to aeal of self-government. This ideal is
well captured by the preamble’s recognition of

“the aspirations of these peoples to exercise cbwotrer their own institutions,
ways of life and economic development and to miaingand develop their
identities, languages and religions, within thenfimvork of the States in which they
live”.
The use of the term ‘peoples’, rather than ‘poparket, too, marks this shift, because of its
close association with the right to self-determoratin international law, where it is
conventionally understood to include the rightrtddapendent statehood (Anaya, 2004: 60).
Article 1 of the Convention determines that it agpko
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a. “tribal peoples in independent countries whose abctultural and economic
conditions distinguish them from other sectionsthe#f national community, and
whose status is regulated wholly or partially bgithown customs or traditions or
by special laws or regulations;

b. peoples in independent countries who are regardgdndigenous on account of
their descent from the populations which inhabitieel country, or a geographical
region to which the country belongs, at the timeafquest or colonisation or the
establishment of present state boundaries and winespective of their legal
status, retain some or all of their own social, ma@mic, cultural and political
institutions”.

To groups in both categories, Convention 169 accardide range of substantial, positive,
group-differentiated rights in areas such as lawadyral resources, and education, as well
as far-reaching rights to consultation and parattgn. For example, according to Article 7,
indigenous and tribal peoples

“have the right to decide their own priorities féretprocess of development as it
affects their lives, beliefs, institutions and gpal well-being and the lands they
occupy or otherwise use, and to exercise conteothe extent possible, over their
own economic, social and cultural development.ddition, they shall participate
in the formulation, implementation and evaluationptans and programmes for
national and regional development which may affieem directly.

Convention 169, in Kymlicka’s view, waspérhaps the first real example of a
‘multiculturalist’ international norm in the postav era, unambiguously accepting the
principle of positive, group-specific rigtit§2007: 32). The adoption of Convention 169
and the tecolonization-based model of indigenous right&ymlicka, 2007: 281)
underlying it is one of many instances that exefp@i veritable internationalization of
minority rights as well as a profound shift in imtational norms from assimilation to
accommodation of indigenous groups. Other instaaceshe institutionalizing of a UN
Special Rapporteur on the Situation of Human Rigintd Fundamental Freedoms of
Indigenous Peoples in 2001, the UN General Assémlbolgsignation of 1993 as ‘The
International Year of the World’s Indigenous Pegplkee proclamation one year later of
‘The International Decade of Indigenous Peoplasd the establishment of the Permanent
Forum on Indigenous Issues within the UN Econommd &ocial Council in 2003. The
Word Bank adopted a safeguard policy for indigenmesples, Operational Directive 4.20,
in 1991. Similar policies were adopted by regioda@lelopment banks such as the Asian
Development Bank and the Inter-American DevelopmBahk. The United Nations
Development Programme (UNDP) issued a ‘PracticeeNoh Engagement’ with
indigenous peoples in 2001 (UNDP, 2001), and th@éednNations Development Group
(UNDG) adopted ‘Guidelines on Indigenous Peoplssués’ in 2008 (UNDG, 2008). The
UN Inter-Agency Support Group (IASG) on Indigendssues was established in 2002 and
in 2011, the UN Indigenous Peoples Partnership RIMNIlwas created, bringing together
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the ILO, the Office of the High Commissioner for iHan Rights (OHCHR), the UNDP,

the United Nations Population Fund (UNFPA), and theted Nations Children’s Fund

(UNICEF). Arguably, the most significant step inisthprocess of minority rights

internationalization was the adoption of the UN Reation of the Rights of Indigenous
Peoples (UNDRIP) in 2007. This instrument attrilsuteo indigenous peoples an
extraordinarily wide range of the strongest posgsibinority rights, including the right to

‘self-determination’. Consider just a few of thdices that the UN Declaration describes
as ‘minimum standards

Article 3: Indigenous peoples have the right of-determination. By virtue of that
right, they freely determine their political stataed freely pursue their economic,
social and cultural development.

Article 4: Indigenous peoples, in exercising theght to self-determination, have
the right to autonomy or self-government in mattetating to their internal and
local affairs, as well as ways and means for finagc¢heir autonomous functions.

Article 26: Indigenous peoples have the right tampdevelop, control and use the
lands and territories ... which they have traditiddig owned or otherwise occupied
or used.

The shift towards recognizing the need for certargeted minority rights is not limited to
norms targeting indigenous peoples. In parallehternational developments pertaining to
indigenous peoples, the UN International CovenanCail and Political Rights’ Article
27 was updated with the adoption of the UN Declanabn the Rights of Persons
Belonging to National or Ethnic, Religious, and dumstic Minorities in 1992, which
reinterprets the right to one’s culture to encorsppssitive minority rights (Kymlicka,
2007: 35). Several UN-institutions dedicated torfarities’ were established, such as the
UN Working Group on Minorities in 1995 and the UNdependent Expert on Minority
Issues in 2005. Together, emerging internationalonitly rights norms and their global
dissemination mark a profound transformation in idheals of statehood and citizenship
promoted by the international community:

“In contemporary international discoursenotes Kymlicka, the idea of a
centralized, unitary, and homogenous state is esirgly described as an
anachronisiwhereas pluralistic, multilingual, and multilevel statestiwicomplex
internal structures for recognizing and empoweriggions and minorities are
increasingly seen as representing the more trulydern’ approach (2007: 42-43).

As with liberal multiculturalism in the West, humeghts norms inspire and constrain new
international minority rights norms. Internatiomatruments and declarations all explicitly
state that minority rights are meant to promotesersial human rights and do not provide
legal grounds for minority rights to limit enjoynteof individual rights. Article 46 of the
UN Declaration of the Rights of Indigenous Peoples, example, determinesin’ the
exercise of the rights enunciated in the preserd&ation, human rights and fundamental

21



freedoms of all shall be respecte&imilarly, ILO Convention 169 states in ArticBthat
indigenous and tribal peoplessHall enjoy the full measure of human rights and
fundamental freedoms without hindrance or discration ... no form of force or coercion
shall be used in violation of the human rights daddamental freedoms of the peoples
concernell Relevant international minority rights instruntempromote a distinctly liberal
form of multiculturalism which rules out illiberand oppressive practices and constrains
the exercise of minority rights with universal humahts.

Indeed, argues Kymlicka, it was the apparent sscoédiberal multiculturalism in the
West that inspired new international minority rightorms, and it was the escalation of
ethnic conflict in many post-communist and posto@l countries that triggered the rapid
diffusion of these new norms starting in the ed®@90s (2007: 171). The profound change
in international norms and discourse, argues Kykalidhides a deeper failure. Elites in
Africa, Asia, and the Middle East remain unconvohod the new international norms and
committed to building centralized, homogenizing, nolingual nation-states based on
undifferentiated citizenship. The idea of terrigdrautonomy in particular is intensely
resisted in most of these states (Kymlicka, 20(%)2The failure of the international
community to achieve adoption of international miityorights norms outside liberal
democracies, Kymlicka contends, can be explainethbyuneven occurrence of the five
enabling conditions mentioned earlier, namely ggtdnsciousness, demographic changes,
the availability of multiple access points for miities’ safe political mobilization,
desecuritization, and robust human rights protesti®utside the West, argues Kymlicka,

“it remains a rather rare occurrence for all five rabtions of liberal
multiculturalism to converge, and there is no gahéendency for this constellation
of factors to become more common around the W¢2@07: 133).

While the factors that enable greater demand lb@rdl multiculturalism, increasing rights-
consciousness and democratization, are becoming@ m@mmmon around the world, a
similar trend towards the conditions that enableeptance of such claims to be more
widely in place is not in sight. The result of tmsbalance, argues Kymlicka, is

“serious political turbulence, as the demand fdrdral multiculturalism exceeds its
supply ... there is an obvious danger that the effoftthe international community

. might unintentionally exacerbate this imbalanicejting greater demands for
liberal multiculturalism without strengthening theonditions that enable their
acceptance’(2007: 133-134).

1.11. Internationalization Inconsistent, Unstable, and Unsustainable?

The political turbulence is exacerbated, accordmdlymlicka, by the particular way in
which the internationalization of minority rightscaurred along two separate and
disconnected trajectories. On the one hand, tisetleei generic approach of the 1992 UN
Declaration on the Rights of Persons Belonging tatidwhal, Ethnic, Religious, and
Linguistic Minorities based on the right to enjope® culture. This approach accords
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rights to all minorities regardless of their incorgtion history, size, previous self-
government, territorial concentration, and so droffers only minimal group-rights and
does not address any of the distinct issues pertgpin territory, history, or maintenance of
distinct cultures raised by homeland minoritiesO20265). On the other hand, the targeted
approach of the UNDRIP based on the category ‘emlgis peoples’ does accord very
strong rights of the kind that respond to the mst@nd territory-based claims and the
aspiration to maintain distinct societies that geious peoples and national minorities
have in common. International multiculturalism dewy out ‘indigenous peoples’ for
recognition of far-reaching rights to land, res@s;cand self-government but it does not
provide any substantial minority rights to any otlwategory of minority groups. This
sharp distinction between indigenous and other ritias has no equivalent in the theory
or practice of Western multiculturalism. Its emerge in international law, according to
Kymlicka, can be explained by the different motivas and different levels of risk
associated with the two trajectories (2007: 270).

The development of targeted norms for indigenowples was driven by a humanitarian
concern for particularly disadvantaged and vulniergboups, and it was made possible by
the low scale of geo-political risk perceived toibeolved in accommodating indigenous
groups (Kymlicka, 2007: 264-268). In contrast, fugential threats to regional peace and
security often associated with the claims of natianinorities made the development of
targeted norms at the UN impossible. As a resiglhts that respond to the aspirations of
both categories of homeland minorities are accoredhdigenous peoples only, and
national minorities are granted merely the minimgits attributed to all other minorities.
This sharp legal distinction in international lavetWween ‘indigenous peoples’ and
‘minorities’, argues Kymlicka, is not only morallynconsistent but also conceptually
unstable and politically unsustainable. It is migrahconsistent because any principled
argument in favor of according autonomy and selfegoment rights to indigenous
peoples supports granting the same rights to ratiorinorities, even though the initial
priority given to indigenous peoples might be migrdefensible based on the often greater
vulnerability of these groups (2007: 275). The phagal distinction is also conceptually
unstable, because the notions of ‘indigenous péapkk ‘national minority’ are linked to
Western historical processes of state-formatiostibguishing between the two categories
is straightforward in most Western and Europeanlesestates, where the categories
originate, but may be impossible outside these wms(Kymlicka, 2007: 278).

There are plausible ways of extending the distomctbetween indigenous peoples and
national minorities to the larger world. There greups in Asia that have a lot in common
with indigenous peoples in the New World, such astdgnards in Vietnam, Aboriginals
in Taiwan, Papuans in Indonesia, numerous ‘schddulees’ in India, Ainu in Japan, and
a large number of ‘hill tribes’, ‘tribal peoplesir ‘forest peoples’ in virtually all Southeast
Asian states (Barnes, Gray, & Kingsbury, 1995; Kingy & Gover, 2004; Kymlicka,
2005: 46-52). In East and West, these groups havbad, or aspired to establish, modern
states. They also tend to share characteristich asccultural vulnerability, political
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marginalization, close relationships to their lagndsnall numbers of members, and
geographical remoteness. In contrast, other groufsia share important similarities with
European national minorities, groups that haveggird to maintain or establish a state of
their own but did not succeed, or populations aritteies that were removed from kin-
states. After independence, these groups foundsdless in a subordinate position to a
dominant group in control of the state, such adwese in Indonesia, Tamils in Sri Lanka,
Tibetans and Uighurs in China, Karens and SharBumma, Baluchis in Pakistan, and
Moros in the Philippines (Kymlicka, 2005: 36-46huB, the distinction between national
minorities and indigenous peoples may be a plagisity of thinking about cultural
diversity in Asian states. But there is great ammty in the situation, characteristics,
aspirations, and claims of these homeland minsrigaed there is not in Asia, as there is in
European settler states, such a thing as a discasgory of groups readily identifiable as
‘indigenous peoples’. An indication of this diffity is that there is no internationally
agreed upon definition of that term. ILO Conventi#0 identifies indigenous and tribal
peoples but regardsélf-identification as indigenous or trifahs “fundamental criterion
for determining the groups to which the provisiaisthis Convention apply The UN
Declaration of the Rights of Indigenous Peoplessdoa attempt to define the groups it
protects. Indeed, any criterion to distinguish gaious peoples from other minorities is a
matter of degree, warns Kymlicka and therefore,apable of carrying the weight
international law has come to place on the distincbetween indigenous peoples and
minorities. ‘Once we start down the road of applying the catggdrindigenous peoples
beyond the core case of New World settler statesetis no obvious stopping pdint
(2007: 282). Kingsbury, too, argues that a broaugoif the ‘indigenous peoples’ concept
runs the risk that the highly functional international political disittion between
‘indigenous peoples’ and ethnic and other minositill erode, galvanizing opposition to
claims of ‘indigenous peopléq1999: 334).

Because so much depends on the distinction betwekgenous peoples and national
minorities, and because drawing a sharp line betwee two categories is impossible in
most parts of the world, argues Kymlicka, is thetidction not only morally and
conceptually inadequate but politically unsustaiealm terms of the international norms a
minority can invoke, to be or not to be regardednakgenous has become a question
between all and nothing, between the right to determination on one hand and on the
other, minimal generic rights vastly insufficiemt $ustain a distinct culture (2007: 284).
Therefore, any homeland minority has very strongemives to identify as indigenous
people and utilize international norms and mectmasi® gain international legitimacy for
strong minority rights claims (Kingsbury, 1999: 33Kymlicka shows that there is an
increasing tendency of homeland minorities to emtdy as ‘indigenous’. Among the
groups that have adopted the indigenous labelyeod®scussing its adoption, are groups
such as the Crimean Tatars, the Roma, Afro-LatireAcans, the Kurds, the Palestinians,
the Abkhaz and Chechens, as well as the Tibetaymml{gka, 2007: 285).

This trend of re-identification, triggered by thistthction between indigenous peoples and
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minorities in international law, is politically uastainable, argues Kymlicka, andhay

well lead to the total collapse of the internatibegstem of indigenous righit2007: 287).

The international community has consistently failedlevelop targeted norms for national
minorities because of the potential geo-politidak rassociated with these groups’ self-
government aspirations. It was not least the madnef such risk associated with
indigenous peoples that enabled the remarkable rggsgin the development of
international norms targeting these groups. Stathe feel threatened by homeland
minorities’ claims to self-government and terrisdrautonomy will not continue to support
international indigenous rights norms they perceag legitimizing and encouraging
minority challenges to their rule. The followingbta illustrates Kymlicka’'s minority

typology.

‘Old’ Minorities, Homeland ‘New’ Minorities

Minorities

nation-building

National Minorities | Indigenous | Immigrant | Metics
Peoples Groups
Multicultural States Multination States Polyethnic States
Source of Cultural Colonization, Conquer, Annexation, Immigration
Pluralism Ceding
Rationale/Aspiration Accommodation, Separation, Integration
Autonomy, Competing Nation-
building

Territorial Yes No
Concentration
Mode of Involuntary Voluntary
Incorporation
Response to state Resistance Acceptance of

institutional and
linguistic integration

Group- Self-government rights, special | Polyethnic
Differentiated Rights representation rights, language rights
rights, land rights, legal pluralism
Model in Western Multination Internal Multicultural | Access
Democracies Federation Decoloniza- | Integration to
tion Citizen
-ship
(Right to become ) Yes Yes Yes No
Citizen
Participation in Yes No
State-Formation
Sub-Categories Kin-State| State-
Minori- less
ties Nations
Kin-State Yes No No
Example in Ethnic | (Cham) Highland Ethnic Ethnic
Cambodia Lao Peoples Chinese | Vietna
mese

Illustration 2: Minority Categories according to idlicka
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2. Cultural Diversity and Citizenship in Cambodia

2.1. Categorizing Cambodia’s Cultural Diversity: Polyethnic and
Multinational
This chapter provides an overview and initial actoaf Cambodia’s cultural diversity and
state-minority-relations in light of above discussi of Western and international
developments. The analysis tentatively assesseselbeance of the dialectic of nation-
building and minority rights claims in Cambodiagsthes the incorporation histories and
current situation of various minorities, and coestdplausible ways of classifying these
groups. This overview will also touch on the preseand relevance of the factors that,
according to Kymlicka, constitute enabling condisoof liberal multiculturalism in the
West and the factors inhibiting its adoption intpaslonial states.

Regarding the dialectic of nation-building and nmityo rights claims, it is clear that
Cambodia is not, and does not pretend to be, arellit neutral state. As Penny Edwards
notes:

“Cambodian nationalism has from its earliest begigsi been strongly ethnic in
content ... concepts of nationhood have remainedimeanis with concepts of
blood lineage and common cultifd995: 68).

The ruling elites of all post-independence reginre<Cambodia haverélied upon the
unifying force of Khmerness, the spiritual sensbaldnging to a discrete cultural group,
to legitimize their use of powefSlocomb, 2006: 376). That the Cambodian stateidely
seen as being essentially Khmer is also manifegia@nfollowing lines from Cambodia’s
national anthem:

“Like a rock the Khmer race is eternal. Let us trusthe fate of Cambodia, the
empire which challenges the ages ... heaven wilskavis bounty towards the
ancient Khmer country

Khmer nation-building has deep roots in the colbp&iod (Edwards, 2007; Heder, 2007:
294). The imagination of a Khmer nation and thecegn of a territorially defined Khmer
nation-state emerged from within the colonial-ert&raction of local and European ideas:

“the very notion of a national culture, let alonis inner core, were products of the
colonial encounter ... The dynamic intersection ofopean and indigenous
worldviews fostered a self-conscious demarcatioa pétional religion, a national
space, a national past, and a national culturetHe protectorate, the multistranded
construction of a national, geocultural body of Gadge would ... expand the
horizons of individual belonging from a local to reational community ... In
Cambodge, nationalists did not produce a nationdture. Rather, the elaboration
of a national culture by French and Cambodian Hiereventually produced
nationalist§ (Edwards, 2007: 7).
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The colonial state actively built the institutionahfrastructure around which the
imagination of the Cambodian nation and nation#uce crystallized. This infrastructure
included colonial schools and reformed pagoda desha® well as the Buddhist Institute
and the National Library, to name just a few. Tlodonial state systematically diffused
Khmer language, including for political ends inagavere Khmers formed minorities and
where Khmer was not the language of administrat{&sdwards, 2007: 180). By
establishing an official system of education in Kdmtanguage, introducing Khmer print
production, disseminating Khmer language litergtarel promoting Buddhism as national
religion, the colonial state contributed to the egeace of a shared culture and set of
institutions, promoted identification with a lingtically defined Khmer nation, and paved
the way for its eventual consolidation (EdwardsQ20169). Part of this process was the
remaking of the Angkor temples athé embodiment of Khmer national essence and an
irretrievable, unachievable, and impossible momehtcultural perfectioh (Edwards,
2007: 163).

The Cambodian state today is actively engaged filusiiig a thickly defined Khmer
national culture and identity throughout the temytof the kingdom, through a wide range
of policies. Khmer language is constitutionally agnized as Cambodia’s sole official
language in which all public institutions operateticle 5). Buddhism is Cambodia’s sole
official, constitutionally recognized, religion (#¢le 43). The official system of education
privileges Khmer history and operates virtually lesozely in Khmer language. Article 66
charges the state with establishireg comprehensive and standardized education system
throughout the countfy Article 65 mandates the state with taking tmecessary steps
for “education to reach all citizehsCambodia’s legal and judicial systems, too, aper
exclusively in Khmer language and privilege thealdgaditions and norms of the majority.
The state enables and encourages the migratiamwidriders to the traditional homelands
of highland peoples and the dispossession of thanls and natural resources. Political
powers are effectively centralized in the politicastitutions and elites of the Khmer.
Indeed, Khmer nation-building systematically pegés members of the Khmer majority
and marginalizes minority members, by making a Khidentity a source of economic
opportunity, political power, and social status.efidfore, the aspiration of liberal
multiculturalism to transform the economic oppoitis, political powers, and social
statuses available to minority members is a nonabtiadequate response to the situation
in Cambodia.

Applying Western minority categories to Cambodiaisltural diversity identifies the
country as a polyethnic and multinational stateerehare both immigrant groups and
homeland minorities (Ehrentraut, 2008: 197). Torsweplify, Cambodia’s ethnic Chinese
and Viethamese are on the immigrant-side of thet&keslistinction whereas Cambodia’s
highland peoples and ethnic Lao are homeland niiesriMore specifically, most of
Cambodia’s ethnic Viethamese can be considered etscan because, unlike ethnic
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Chinese, they are regarded as foreigners by tle atel mainstream society. The ethnic
Lao can be classified as a national minority ankinastate-minority, whereas highland
peoples are usefully considered indigenous peoplesCambodia. Western and
international distinctions are insufficient to agobfor Cambodia’s Muslim Cham, who do
not form a homeland minority but nevertheless darista stateless people or nation. The
following sections sketch the incorporation histsriand contemporary characteristics of
Cambodia’s various minorities in more detail. Theprbelow indicates the territorial
distribution of Cambodia’s ethnic groups, thougkhea inaccurately and incompletely.
Specifically, this map does not account for suldisthpopulations of highland groups in
the northern and central regions, for Lao commesiin Lomphat and along the upper
parts of the Srepok Rivkror for the complex and increasing cultural diitgraithin areas
traditionally inhabited by ethnic minorities. ‘Motain Cham’ refers to ethnic Jarai and
Rhade, who, like the Cham, belong to the Austr@rekinguage family, whereas the other
highland groups in Cambodia belong to the Mon-Khiaeguage family. There are also
longstanding communities of Malay Muslims in Camiagdpecifically in coastal areas.
These communities have in many ways merged witlCteem. The historical influence of
Malay culture on Islam in Cambodia is very sigrafit (Blengsli, 2009; Féo, 2004).

“Personal communication with lan Baird, February201
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2.1.1. The Chinese

Cambodia’s ethnic Chinese can be rather unambidyiolassified as an immigrant group.
People from China arrived in Cambodia at leastesithe 13th century, facilitated by an
open immigration policy maintained by successivenBadian monarchs (Chandler, 2008:
87; Mabbett & Chandler, 1995: 181). A Chinese comityuexisted at least since the 14th
century and grew over the following centuries. Utltie early 28 century, almost all
Chinese immigrants were men who settled permanentlgambodia, married Khmer
women, and integrated into the host society (Edsyal®96: 128; Heder, 2007: 292).
Chinese and Sino-Khmers played important economlesy specifically as economic
intermediaries between the Khmer peasantry andctheat, where many served in
prominent positions (Chandler, 2008: 95; Edwar@961 116; Goshal, Ku, & Hawk, 1995:
14). A convention adopted in China in 1860 recogdithe rights of Chinese citizens to

29



emigrate and triggered a new wave of Chinese migreon Cambodia (Edwards, 1996:
117). Migration from China rose again sharply fré@00 to 5,000 annually from the
1920s to the 1930s, partly due to favorable ecooamevelopments in Cambodia and
economic crisis in China (Willmott, 1967: 112). Acdingly, the Chinese population grew
from about 170,000 in 1905 to 300,000 at the baggof World War Il (Chandler, 2008:

195).

Ethnic Chinese in Cambodia were always a predortlynarban and territorially dispersed
minority whose presence and aspirations neverdajsestions of territorial autonomy or
self-government. Today, at least 85 per cent of I@aiia’s ethnic Chinese live in Phnom
Penh or provincial towns (Edwards, 1996: 113). Etl@hinese are accepted as full and
equal citizens of Cambodia and participate sucaégsh mainstream institutions. Chinese
cultural institutions flourish and are highly vigbin public space, such as Chinese
temples, schools, associations and newspapers (EslwE96: 150). Virtually all ethnic
Chinese Cambodians speak Khmer as a first lang{@gghal et al., 1995: 14). Given the
high degree of institutional and linguistic intejpa as well as centuries of intermarriage
with ethnic Khmer, the boundaries of Cambodia’snethChinese community are more
blurry than those of other minority communitiessBd on data from Cambodia’s Chinese
association, Edwards in 1996 estimates the Chimesemunity to number 300,000-
340,000 members, of which at least 90 per cent Wwera in Cambodia (Edwards, 1996:
109). In contrast, only 6,530 persons identifiedhif@@se’ as their mother tongue in the
context of the 2008 census. Today, ethnic Chinesaat only the most integrated minority
in Cambodia but also the least disadvantaged. &@Ghinese and Sino-Khmers are well
represented in government and enjoy great freedamltural expression, which compares
favorably to the political and cultural restrict®on ethnic Chinese in other countries in
the region (Edwards, 1996: 165). Economically, etibhinese Cambodians tend to be
better off than members of other ethnic groups, thede is no obvious way in which they
are politically or socially disadvantaged.

2.1.2. The Vietnamese

The incorporation of Cambodia’s ethnic Viethamesewell as that of Cambodia’s Muslim

Cham, is closely linked to the history of Vietnanespansionism. From the tenth to the
nineteenth century, the Vietnamese state expandethwsards into the kingdom of

Champa and further into the Mekong Delta, an anaa@ambodia historically considered
to be under its jurisdiction and that was previgusirgely inhabited by ethnic Khmer

(Chandler, 2008: 94). Viethamese colonization ofal@pa led to successive waves of
Cham migration to Cambodia and the disintegratibrCbampa by the middle of the

nineteenth century (Filippi, 2011: 16). Viethamesmtrol over the Mekong Delta was

consolidated, and a steady stream of Vietnameseatadyinto what is today’s Cambodia,
dominating the fertile lands along the Mekong Riaerd around the Tonle Sap Lake.
Vietnamese expansion culminated in the partial xat@n and occupation of Cambodia
between 1835 and 1845 by the Vietnamese empetduén partly in return for Viethamese

protection of Cambodia from Siam, as Thailand wasnérly called. Despite the sharp
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cultural divide between the two peoples, Vietnamugit to impose Viethamese

administration, language, and customs and treateohb@dia like a new Vietnamese
province (Chandler, 2008: 141-161). The removalaofie territories from Cambodian

jurisdiction, together with the incorporation of@ansiderable ethnic Khmer population into
the Vietnamese state, resulted in a perceptionewoipglitical insecurity and historical

injustice among Cambodians that continues to dmmstia great obstacle to the ethnic
Vietnamese’ full membership of the Cambodian statiy, as the following discussion

will show. Over the past centuries, Cambodia has #bst considerable territory to its
neighbor Siam, resulting in a significant minordfy Khmer-speakers in the northeast of
present-day Thailand (Vail, 2007) and contributingshaping Khmer self-perception as a
minoritized majority that considers itself exisiafly threatened by its more powerful,

mutually antagonistic neighbors to the east and (&sandler, 2008: 297).

The expansion of the Viethamese state into Cambediarienced a serious setback in the
1840s, when the Vietnamese were expelled from Cdraboy a rebellion supported by
Siam (K. Sok, 1991). The establishment of the Hmeprotectorate halted Viethamese
territorial encroachment, but it did not stop Vitmese immigration. To the contrary, the
French encouraged Vietnamese migration to Cambadiarder to staff the colonial
administration and rubber plantations (ChandleQ8QL85; Mabbett & Chandler, 1995:
233-234). Ownership of the Mekong Delta remainespudiied during the colonial period
until it was ‘given’ by the French to Vietham in4lR This decision made permanent the
presence of a Viethamese immigrant minority in Cadi and of a substantial Khmer
homeland minority in Vietham. Members of both mities find themselves on the
‘wrong’ side of a contested border, but as a resiuttifferent modes of incorporation. The
Khmer minority in Vietham was previously part osalf-governing, territorially-compact
Khmer culture and was involuntarily incorporatedoinvietnam. Therefore, Western
multiculturalism, at least of Kymlicka’s persuasjmuggests that the Khmer minority in
Vietnam should have the self-government and languiggpts needed to maintain a distinct
society alongside Vietnam’s majority culture. Innt@ast, the incorporation of ethnic
Vietnamese into Cambodia was voluntary, in as $athare was no coercion on the part of
the Cambodian state. Therefore, ethnic Viethames&zambodia are on the immigrant side
of the multiculturalist distinction, which suggestsat they should have access to
citizenship but are not entitled to self-governmamd language rights.

Ethnic Chinese as well as the Cham have come tobGdia for centuries and were
welcomed by successive Cambodian kings. In contifEstCambodian state neither invited
nor encouraged the immigration of ethnic ViethameBeere were few Vietnamese
residents in Cambodia before the 1830s (Chandd®8:2121). Ethnic Vietnamese did not
historically come with the expectation to integratdo Cambodian society. On the
contrary, their coming to Cambodia was linked tetlamese as well as French attempts to
colonize Cambodia, to integrate Cambodians intaléan culture, and to impose upon
them foreign languages and institutions. Ethnictnaenese are clearly not a homeland
minority in Cambodia but on the immigrant side oésérn distinctions. The following
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discussion demonstrates that it is useful to tlinkost ethnic Viethamese in Cambodia as
metics, because of their uncertain legal statustegatment as foreigners and outsiders.
The historical circumstances of ethnic Vietnamaseobrporation into Cambodia indeed
shape their contemporary relationship with the estahd its majority culture. Their
uncertain citizenship prospects can be explainegait, by the way these circumstances
differ from those surrounding the incorporationeatfinic Chinese and Cham, as well as
from the narratives of immigrants and metics in ¥gsstates.

2.1.3. The Cham and Cambodia’s Muslims

The Cham are among Cambodia’s largest minorities. great majority of ethnic Cham in
Cambodia are Muslims, and the great majority of Baaia’'s Muslims are Cham.
According to the 2008 census, 204,000 individuaéntified Cham as their first language
and 257,000 individuals identified Islam as theiligion. These numbers are at the lower
end of available estimates, the more plausible gnvamch estimate the Cham to number
between 320,000 and 500,000 (ESCUP, 2008: 11)UBh8tate Department considers that
there are 500,000 to 700,000 Muslims in Cambod2082 What the Cham have in
common with the Chinese and Vietnamese is that tdagye to Cambodia and that their
incorporation is not the result of coercion by ®&mnbodian state. Champa, the historical
Cham homeland and jurisdiction of historical Chaeff-government, lies outside the
borders of Cambodia and always did. Historicallga@pa was a formidable adversary to
the Khmer empire (Chandler, 2008: 69-80; MabbetCBandler, 1995: 105-106). It was
the Vietnamese state that colonized and incorpdr&tbampa, not unlike the Khmer
national minority in the Mekong Delta, causing madlgams to flee to Cambodia. For
centuries, Chams were welcomed by successive Camkidjs, given land to settle, and
served in important positions at the court (Filig011: 17).

In terms of Western multiculturalism, the Cham foarhomeland minority with claims
rooted in history and territory, but they have thetims in Vietnam. In Cambodia, the
Cham never formed a self-governing, regionally em@ted culture. There are
territorially compact, ethnically homogenous Chaammunities in Cambodia, some of
which date back to the arrival from Champa, suclkata®udong, the former Cambodian
capital, as well as in Thong Khmum and Stung Tredisfyicts in present-day Kampong
Cham Province (Mak, 1981: 84). But there is no simgle, continuous region that is
plausibly considered the homeland of the Cham imi@alia. As Agnes De Féo puts it,
“the Cambodian Muslims are in minority everywheral dhus cannot aspire to any
territorial nor independence claifig2007: 2). Cham communities are found in many of
Cambodia’s 23 provinces as well as in the capital erely form majorities above the
commune-level. A 1974 statement from the Centrlmg Association, for example,
indicates a fairly high degree of territorially pegsion, claiming that the

“Chams or Khmer Muslims ... represent more than 1@emerof the Khmer
population of the capital of Phnom Penh and thevproes of Kandal, Kampot,
Kompong Cham, Pursat, Battambang and Kompong Chthmather small Cham
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villages are found throughout the rest of the Khnbaritory .. (quoted in:
Kiernan, 2003: 589).

The Cham are relatively mobile domestically as vasllinternationally. For example, the
Cham are well represented among migrants to rem@as in Cambodia as well as to
other countries in the region. The Cham have siheg arrival had a home in Cambodia
but never a homeland. Many refer to their situaiiorCambodia as ‘guests in someone
else’s house’ (Filippi, 2011: 21). Individually, i clear that the Cham are citizens, not
guests in Cambodia. What the phrase indicates ag tollectively, the Cham are a
stateless as well as a homeland-less people in @d#mEhrentraut, 2008: 199).

Some authors have referred to the Cham in Cambaslian indigenous people (e.g.
Grabowsky, 2004: 197; Helmers & Wallgren, 2002:wh)ile others consider them an
immigrant group (Féo, 2007: 2). It is tempting tnsider the Cham in Cambodia as an
immigrant group. However, the Cham did not, argyatbme to Cambodia as individuals
or families but as a people. Moreover, the hisarierms of admission did not involve the
expectation that the Cham integrate into the ustihs and language of a nationalizing
Khmer state. Likely, the choice to migrate to Cardibhofor many was taken on the
expectation that it would enable maintaining aidetCham identity in Cambodia. The
Cham have preserved a degree of cultural differemzk separation that in many ways
resembles those present among highland peoples Eleatity is linked to historical self-
government and statehood in Champa (Filippi, 2018). The Cham are plausibly
considered a distinct people, a homeland-less madtiminority entitled to protection of
their distinct culture. William Collins notes thlile Cham have for several hundred years

“served a moderating influence as “outsiders-insstlef hey maintained a distinct
ethnic, cultural, and religious identity from thejority Khmers, yet apparently felt
a responsibility to safeguard the Khmer throne frasarpers. My guess is that this
loyalty was perceived in terms of a debt of honoa debt of gratitude they owed to
Khmer kings for having given them asylum. In effedh the loss of Champa, the
Khmer King was acknowledged by Chams as the Kitigeo€hams as wél{1996:
37).

This is plausible, but Collins goes further in olang that the

“Khmer Islam are ... at the very center of the coyrargeparate minority core of
great social solidarity, surrounded by the majori§hmer with their perennial

divisions and divergence of interests. The politicaction of the minority Cham
has traditionally been to mediate between dividédnkr, especially between rivals
to supreme power in the courtil1996: 99).

In relation to the Khmer, the Cham have made a reade transformation, from ancient
rivals and historical adversaries into Khmer ciigeHowever, it would be implausible to
most Cambodians that the Cham, or Khmer Islam, fibvenpolitical center or core of the
country. But Collins’ account rightly highlightsahthe Cham are not at the periphery of
Cambodian politics but rather form a constituerdgte of the Cambodian state. The Cham
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are not politically or economically marginalizedtlsuccessfully participate in public
institutions, are well represented in governmertt @arious political parties, and are active
in many sectors of the economy (Féo, 2007: 3). Tham do not enjoy substantial self-
government or language rights and are not mobgizin claim such rights. Western
distinctions as well as international law categorae insufficient to account for the
distinct situation and aspirations of Cambodia’ai@h

2.1.4. Highland Peoples and the Lao

In contrast to the Chinese, Vietnamese, and Chiaenhistorical incorporation of highland
peoples into Cambodia was not the result of migratiThese groups did not come to
Cambodia and did not ask to become citizens. Ra@@nbodia came to them. Highland
peoples formed de facto autonomous, self-governimgfjtutionally complete societies
within their historical homelands and where invaéuity and often violently incorporated,
for the most part during the period of the Frenattgrtorate. The term ‘highland peoples’
is misleading in that the lands historically ocagoby these groups extended well into the
river valleys and coastal plains, and because thays of life were and are more closely
related to the forest than they are to the moustdéBuérin, 2003: 3). According to
Chandler and Mabbett, the Khmer historically ocedpa corridor that ran from southeast
to northwest through the center of what is now Cadiily whereas vast remainder of the
territory was occupied by scattered highland comiies(1995: 30). For lack of a better
term, however, and because of its wide use initaeature, the term ‘highland peoples’
will be used to refer to these groups.

Before the period of French colonialism, the mounaas, forested highland area that
encompasses what is today northeastern Cambodgtitoted a space where state power
was absent. The political and social organizatiotine culturally highly diverse population
was based on largely autonomous villages (Chand@d8: 125). While the Lao began
gaining colonial control in the area before the néke arrived (Baird, 2009c), most
highland villages Knew no exterior authority and had no experiencestate contrdl
(Guérin, Hardy, Hwee, & Chinh, 2003: 3). Within ithe@ncestral village territories,
highland people typically practiced shifting cuéttion along with hunting, fishing, and
gathering of non-timber forest products. Commeraialationships existed between
highland and lowland society and were focused maom trade in forest products for
manufactured goods and salt, as well as tradeen(€handler, 2008: 9, 19; Guérin, 2001).
It appears that a roughly similar situation presgibcross large parts of today’s northern
provinces as well as in the vast Cardamom Mountarnsa that stretches across
Cambodia’s southwest (Chandler, 2008: 121; MabBetChandler, 1995: 30). In the
northeast, a frontier emerged around the middi¢hef1d" century between expanding
lowland society and retreating highland villagekisTfrontier followed the eastern bank of
the Mekong River and rarely reached further thark@0east of it (Guérin, 2003: 235).
Tributary relations existed between some of theenmamcessible highland villages and the
Cambodian King. The payment of tribute marked thvenfal submission of a village under
the King’'s authority. In return, the King providgmrotection from the aggressions of
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independent villages and from slave hunters, whics often ineffective. Tributary
villages retained far-reaching autonomy (Guérirg2a.06).

The actual independence enjoyed by many highlandpg and their determination to
resist colonization was well noted by French awghand colonial officials and caused
frequent setbacks to the attempt of the Franco-Khstete to establish effective control
over the region (Baird, 2009b: 8). This attemptaregnly late in the T®century with the
installation of several military posts inside thghiand areas, such as in Sre Khtum, Koh
Niek, and Sre Chi. Local governors were appointed Ehmer soldiers stationed. The
installation of these posts was motivated by gatpal concerns that Siam might claim
possession of these territories and by the desioetnter a series of violent insurrections
originating from the restive northeast (Guérin, 2080). With the exception of military
posts, however, the physical presence of the callostate remained confined to the
vicinity of the Mekong River banks and left the @audmy enjoyed by most highland
villages intact. Nevertheless, this presence gée@reonsiderable resistance. The state’s
attempt to violently suppress a 1885 revolt sumabitty Khmer as well as Stieng and
Mnong® people failed (Guérin, 2003: 124-125). It took french two years to put down
the revolt, which prevented them from establisteffgctive control over the hinterland of
the northeast.

The French created the residential district of iran the upper Mekong in 1884. This
district covered what are today Kratie and MondulRrovinces. A French resident was
installed in Kratie Town to oversee a renewed gtetm impose external control upon the
northeastern territories and their populations (@&003: 133). At the end of 1904, the
French transferred the province of Stung Treng ft@ms to Cambodia (Baird, 2010). This
transfer marked the nominal incorporation of theittay that today encompasses the
northeastern provinces of Stung Treng and RatafidBiaird, 2009c: 47-50). Among the
inhabitants of this new territory, highland peopbemed the great majority. Based on
1904-05 tax roles, Guerin estimates that highlasxdeambered around 30,000 while ethnic
Khmer formed a small minority of about 3,000 pess@@uérin, 2003: 134; 2006). Ethnic
Lao were a minority, too, counting about 9,000 pess Lao settlement of the region began
in the 18" century (Baird, 2010). Grabowsky considers thatrtiajority of ethnic Lao in
the region were assimilated members of highlanduggo(2004: 208-209). French
provincial statistics of Stung Treng and the adjpcegion of Veunsai from the early 1930s
estimate that among the 44,000 inhabitants, 9,08 whmer, 12,000 Lao, and 22,000
belonged to highland groups (Grabowsky, 2004: 2Hgwever, the ethnic Lao were
politically dominant (Baird, 2009d: 24) and remalne control of local affairs, because
the colonial state relied heavily on Lao elitegtwern the region (Guérin, 2003: 134).

*The term ,Mnong' refers roughly to the same popiata as the terms ‘Phnong’ or ‘Bunong’ but it is,
and was, also used as a generic term for all highfgeoples. At least in some contexts, these tatsts
have derogatory connotations, meaning ‘slave’ arblarian’ (Goudineau, 2003: 6).

®Stung Treng was divided in 1923 into the provinoeStung Treng and Moulapoumok. The latter was
subsequently renamed Ratanakiri (Grabowsky, 2008:221.7).
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The Franco-Khmer state progressively sought to sepgaxes, forced labor requirements
(corvée), as well as external justice, while thespnce of military posts encouraged the
movement of Khmer settlers into and beyond the gahat had previously separated
Khmer from independent villages (Guérin, 2003: 1Q@8erin et al., 2003: 48, 22). The
replacement of the tribute system with a systemesfonal tax and corvée increased the
fiscal pressure on highland villages considera@lyérin, 2003: 150-154). Upon inclusion
in tax rolls, villages were considered submittetti#e turn of the century, the proportion
of nominally submitted villages in Kratie had grotenan estimated three quarters of those
inhabited by highland groups within the limits ohat are Cambodia’s borders today
(Guérin, 2003: 109). Official submission, howeveid not imply villagers’ consent to
external control or to the subsequent settlemehtsvdanders in their homelands. Local
resentment rose in response to the increasingieraatf the Franco-Khmer state (Colm,
1997: 2). An attack of Mnong villagers against thiitary post in Ban Bu Sra in 1912
developed into an€thnic war that unified the entire eastern Mnong territgrgesent-day
Mondulkiri Province and led to its effective emaation from colonial rule (Guérin,
2003: 161). The French delegate in Kratie pointedto his superior in 1914 that the aim
of the Mnong’s uprising was to regain theaoimplete independericéuoted in: Guérin,
2003: 59). The great majority of formerly tributanjlages joined the insurgency. Between
1912 and 1918, Mnong raids resulted in more thah @sualties, including the French
delegate in Kratie (Testa, 2010: 487). The rest&aof highland peoples against the
intruders eventually halted and reversed the patietr of their homelands and defeated
the colonial state. In response to the emancipatfonrtually the entire Mnong-inhabited
territory from colonial rule, the French opted fteetively close the highlands to Khmer
settlement, leaving the Mnong villages to regakirtiself-government (Guérin, 2003: 60-
64; Guérin et al., 2003: 23).

The incorporation of the ‘new’ northeast, presemy-dStung Treng and Ratanakiri
Provinces, generated less resistance among itdgtimouthan did the incorporation of the
'old" northeast, a difference that Guerin attrisute the comparative mildness of
integration through schools and pagodas and thieatibn of local elites within a slow
Khmerization of administrative practices (GuériAp3: 141). The administrative structure
devised by the French for the new northeast reptedein Guerin’s words,d compromise
between the legitimate desire of the Mnong to go#eemselves and the determination of
the administration and the army to control the coyh(Guérin, 2003: 77). The new
northeast was divided into communes, of which thiefs were elected by inhabitants in
relatively free local elections in 1906-07. Thisasmgement reflected the state’s desie@ “
govern populations of diverse culture while markitngir integration into the Khmer
Kingdoni (Guérin, 2003: 138).

In the ‘old’ northeast, the administration renewedefforts to occupy the highlands and
impose its rule towards the end of the 1920s. Busly abandoned posts were reoccupied
and the military presence strengthened. The résideiKratie, Jerusalemy, was put in
charge of advancing the construction of coloni@drd4 as a gateway for the penetration
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of the highlands. In 1926, he was able to repohiscsuperior that

“the road has now passed the first so-called ‘ndmstted’ villages, that is to say
those escaping all our control. The deserted zdnbe light forest which isolated
the land of the Phnong from the Cambodian regicairsady passable by car eight
months a yedr(quoted in: Guérin, 2003: 189).

The establishment of the autonomous delegation igh-€hhlong, coinciding with the
territory of present-day Mondulkiri Province, in 3B concentrated administrative powers
in the hand of the French delegate, until High-@hblwas put under the direct authority
of the résident supérieur in 1932 (Guérin, 2003:)1%he colonial state pursued not only
the colonization but also the deliberate Khmeraatof highland groups as an explicit
objective, at least most of the time. As the cabmpiroject was increasingly justified in
terms of a French ‘civilization mission” and becauke Khmer were considered more
civilized than highland people, ‘Khmerization’ wiasreasingly invoked by the French as a
means of civilizing Cambodia’s highland groups. niigration, education, and the
promotion of Cambodia’s ‘national’ religion, Budgdim, among mainly Animist highland
groups were among the policies employed towardsehd (Guérin, 2003: 257). Military
operations intensified towards the middle of the8Q® and utilized enhanced military
intelligence and cartography, as well as airplaf@s reconnaissance missions and
occasional bombing campaigns (Guérin, 2003: 19djoi@al road 14 and the ability of the
military to act across the borders with the Frepossessions Annam and Cochinchina
facilitated Franco-Khmer penetration of the highlaareas. It was the onslaught of a
modern army that finally subdued highland rebelsl atcomplished the effective
occupation and pacification of Cambodia’s north¢@stérin, 2003: 190-197). Troops were
withdrawn from the northeast following France’srgninto the World War II. They left
behind the institutional and physical infrastruetwo sustain state control over the
homelands of highland peoples.

Clearly, Cambodia’s highland peoples are not imamgrgroups, but on the homeland
minority side of the Western multiculturalist dmsttion. Highland groups have for
centuries not only settled in their traditionalriteries but formed landed, self-governing
societies, albeit small and decentralized oned) wistitutions operating in their distinct
languages that governed the full range of social The historical sovereignty highland
peoples exercised over their traditional territorveas taken from them against their will,
without them having ceded their rights over th@melands to a state. The memory of the
time when they were independent from the Khmetiiswsvid in many places (Guérin,
2008). The following chapters show that the procekdnvoluntary incorporation is
ongoing. Highland groups have resisted Khmer ndtigitding and, following periods of
intense colonization, assimilation, and destructibave attempted to reestablish their
distinct societies. Today, most highland peoplestinae to form not just sub-groups of
Cambodia’s mainstream Khmer society, but largelyomomous cultures with distinct
societal institutions that continue to make meafuihghoices available to group members.
Cambodia’s highland peoples are not unitary buy thave in common many of the
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challenges they face vis-a-vis the state. They nogka small proportion of the population
that is marginalized from the exercise of politipawer, divided into numerous, widely
dispersed groups with different languages, and withy little political organization
beyond the village level. Highland peoples are agnitr@ most marginalized, vulnerable,
and impoverished segments of Cambodia’s populatomay. One indication of their
marginalization is that the UNDP’s human developmardex, comprising health-,
education-, and income-related indicators, in tbegheastern provinces ranges from 0.375
to 0.495, which is much lower than the nationalrage of 0.7 (UNDP, 2011: 162-176).
Ratanakiri ranks at the bottom of many of Cambadiillennium Development Goal
performance indicators (lronside, 2009: 93). Anofhdication is a 2010 UNESCO-report
that identifies Ratanakiri and Mondulkiri as onearfly 20 regions worldwide that face
‘acute education deprivation’ (UNESCO, 2010: 152).

Cambodia’s highland peoples have not historicadlgl lor aspired to creating, a centralized
state. If there are such things as ‘indigenous lesbp the region, these groups can be
fairly counted into that category. Indeed, givee tolonial character of these groups’
historical incorporation into Cambodia, the intd¢rmi@al, decolonization-based model of
indigenous peoples’ rights appears to be a paatiulsuitable remedy. The term
‘indigenous peoples’ has been consistently usethéynternational community to refer to
Cambodia’s highland peoples and this usage is yradeputed. Occasionally, the
Cambodian government appears to accept appligabiliinternational indigenous rights
norms to highland peoples, such as in the 2010 sgion to the UN Permanent Forum on
Indigenous Issues. This report states that Kiegdom of Cambodia recognized human
rights as stipulated in ... the United Nations Deatson on the Rights of Indigenous
Peoples (RGC, 2010: 10). Therefore, ‘indigenous peoplesll be used alongside
‘highland peoples’ to refer to highland groups, retkeough divergent views about what
these terms means and what the implications af@€lassification remain (Baird, 2011).
The following illustration, prepared by the non-gavmental NGO Forum based on
informant interviews, represents a relatively récattempt to map the current territorial
distribution of Cambodia’s highland peoples.
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lllustration 4: Territorial Distribution of Highlanl Peoples (Source: NGO Forum, 2004)

Like many of Cambodia’s highland peoples, the ehhao are an involuntarily
incorporated homeland minority with aspirations neaintain their distinct culture
(Grabowsky, 2004: 221). Unlike highland peoples, ltho were politically powerful when
the French colonial project commenced and rematizgdinant in local governance after
the transfer of their homelands to Cambodia. Thiental state utilized Lao elites to
govern Cambodia’s new northeast (Baird, 2009c: @7-bhe Lao were often discriminated
against — people were fined for speaking Lao inl®@0s, for example (Baird, 2010) — but
they were not conquered and colonized with the Sateasity as highland peoples and are
not nearly as politically and economically marginedl today. Cambodia’s Lao do not
match going attempts to define ‘indigenous peopbesause they are a minority whose
ethnic kin dominate neighboring Laos, demonstrating group’s participation in the
process of state formation. Indeed, irredentismoisunheard of among Cambodia’s ethnic
Lao (Baird, 2010). Despite these differences, tla® bave in common with highland
peoples that they are homeland-based, that theg imeoluntarily incorporated, and that
they find themselves in a Khmer nation-buildingesta which space for the maintenance
of their distinct culture and language is constashirinking.

Taken together, Cambodia is usefully understood jpslyethnic and multination state that
contains immigrant groups, metics, national mimesit and indigenous peoples. The
difference between homeland minorities and immiggraups characterizes two markedly
different patterns of cultural diversity and acdaha reflects the aspirations of most
minorities but not those of Cambodia’s Cham. Candis@thnic Chinese and Viethamese
are clearly on the immigrant side of the distinetiMembers of both groups aspire to full
and equal participation in mainstream institutioather than to creating and maintaining
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parallel societal cultures. While ethnic Chineseenbeen admitted to the nation and enjoy
full citizenship rights, a considerable proportiohethnic Viethamese are metics, long-
term residents without secure access to Cambodiaarcship.

In contrast to immigrant groups, the Lao as wellvasious highland peoples can be
considered as homeland minorities in Cambodia. dthaic Lao can be classified as a
national, kin-state-minority and highland groups iadigenous peoples. The following
chapters show that many highland people aspire dotaining the existence of their
distinct societies alongside the Khmer majority.eThao have maintained distinct
communities in what are often their traditional redamds, too, though they tend to be
much less marginalized and considerably more iatedr into mainstream Khmer
institutions and language than highland peoplealf®wsky, 2004: 217).

2.1.5. Small Scale of Minority Challenges to State Authority

Highland peoples are most readily identified asgedous peoples in Cambodia and as
Cambodia’s politically, economically, and sociallgnost marginalized minorities.
Therefore, the international approach of distiniguig between indigenous peoples and
other minorities, and of giving priority to promigj group-differentiated rights for the
former is, to some extent, justified in CambodiatiBthe Cham and the Lao, in contrast,
are unlikely candidates for the indigenous categting Cham because their ancestral
homelands are not in Cambodia and the Lao becdwese form a kin-state minority
(Ehrentraut, 2008: 203). Because highland peoptes lie rather clearly classified as
indigenous peoples and rather unambiguously difteaed from other minorities, the
international distinction is, arguably, less cortoefly unstable in Cambodia than it is in
most post-colonial states. Because there are me laational minorities, the distinction
would also seem to be more sustainable politically.

However, according a right to self-determinationhighland peoples but no substantial,
group-differentiated rights to the Lao and the Chasminternational norms suggest, would
be normatively inadequate. This is most apparernh wegard to the Lao, who were
incorporated through the transfer of Stung Trengghmlike many of Cambodia’s highland
peoples. That there happens to be the kin-statea$ on the other side of the border is
arbitrary as a basis for not according group-déffitiated rights to ethnic Laotians in
Cambodia. The scale of coercion and disruptionlirain the historical incorporation of
Cambodia’s Laotians is lower than it is for moggiand peoples and so is the scale of
these Laotians contemporary marginalization andherability. Nevertheless, these are
gradual, rather than categorical, differences, twwhito not justify applying the stark
international distinction between indigenous pesmad other minorities in Cambodia.
The only option to seek international protection dooup-related interests of the kind that
the Lao and the Cham plausibly have in common Wigiinland groups is the Lao and the
Cham to identify as indigenous peoples. That thgmips do not fit conventional
definitions does not prevent the Lao and the Cheom fself-identifying as indigenous
peoples and from using international norms andtutgins to seek group-differentiated
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rights. This has not happened and might seem uwliket it is possible and would make
the distinction between indigenous peoples and rothmorities harder to sustain in
Cambodian politics. Indeed, organizations repraésgnthe ethnic Khmer in Vietnam,
whose incorporation and situation somewhat mirtbet of ethnic Lao in Cambodia, do
routinely identify their group as an indigenous plecand use international institutions and
mechanisms to claim indigenous rights (Ehrentr@®08: 204; Kinchen, 2007). The
Vietnamese government is resolutely opposed to bwthcategorization and the rights
claims and has successfully sought the revocati@ome of these organizations’ status at
the UN (WSJ, 2012).

What sets Cambodia apart from most post-coloniaiest with regard to international
minority rights norms is not that the normativenceptual, and political problems of the
international distinction between indigenous pesp@d other minorities do not exist.
What sets Cambodia apart is, rather, the relatiwhall scale of these problems.
Cambodia’s population is ethnically rather homogencand numerically strongly
dominated by the Khmer majority group. Homeland aniiies make up only a minuscule
proportion of Cambodia’s minority population. All Gambodia’s homeland minorities are
very small. Moreover, with the exception of the Lammmunity, all homeland minorities
can be rather unambiguously identified as indigenpaoples. These groups have no
history of, or apparent aspiration for statehood artually no political organization above
the village-level. There is no sizeable, territthyiaconcentrated homeland group who's
actual or conceivable claims to territorial autoryochallenge the authority or integrity of
the Cambodian state. There is, in contrast to Masin states, very little history of
minority nationalism in Cambodia. Even if all of t@hodia’s homeland minorities were to
claim the rights indigenous peoples have in intéonal law, their accommodation could
be managed relatively securely within the terrdbfiiamework of the Cambodian state and
its general reform. Even if the Cham claimed autoyothis aspiration would not raise
major territorial questions because the Cham ateanbomeland minority and settle
dispersed across the kingdom’s provinces and clistrirhus, liberal multiculturalism in
Cambodia is, in contrast to most Asian countrieselatively low-risk policy choice.
Conceivable autonomy claims occur well below amgghold that concerns the security or
integrity of the state. There are few countriegsia where the potential challenges posed
by minorities to the authority and integrity of tis¢ate are smaller than they are in
Cambodia. The reorganization of the Cambodian stattewould be required to implement
international minority rights norms or completeelibl multiculturalism is minor compared
to what it is in most post-colonial states.

2.1.6. Absence of Assertive Minority Rights Claims

The following chapters show that the internatiooammunity has taken a considerable
number of initiatives to promote liberal multiculism in Cambodia. These initiatives in
almost all cases aimed specifically at promotingliaption of international indigenous

rights norms to highland peoples. Given Cambodharél Constitution, given furthermore

the state’s considerable financial dependence enirternational community and the
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opportune structure of Cambodia’s cultural divgrsihe might have expected the state in
Cambodia to respond positively to these initiativétowever, almost 20 years of
international minority rights promotion in Cambod@did not result in significant
convergence with the substance of these norms. fallise despite seemingly favorable
conditions makes Cambodia a particularly intergstiase to study the challenges faced by
the international community in promoting minorityights norms outside liberal
democracies. The following sections offer a temtatassessment of the relevance of
Kymlicka’s factors in explaining the internation@mmunity’s failure to achieve respect
for international minority rights norms in Cambodia

As was discussed in the first chapter, Kymlickagasgs that the emergence of liberal
multiculturalism in the West was dependent on factbat enabled more assertive claims-
making by minorities and on factors that helpedestaand majorities to respond more
positively to such claims (2007: 87-134). Increadgtits-consciousness, democracy, and
demography make up the first set of factors, afmisbhuman rights guarantees and the
desecuritization of ethnic relations the seconde Timeven presence of these factors
contributes to explaining why post-colonial statesist application of international
minority rights norms, according to Kymlicka, and does distrust of the international
community, the problem of kin-state-minorities, thenoritized majority phenomenon, and
the tendency of historical injustice arguments torkvagainst minority rights claims
outside the West (2007: 133).

Awareness of human rights is increasing among nijnartembers in Cambodia, as it is
among the general population (CAS & World Bank, 006). However, this increase,
much of which can be attributed to activities a# thternational community, starts from a
very low level. Minority interests are usually attiated as special pleading or appeals to
the generosity of political leaders, rather tharassertive claims to rights or entitlements.
Rights-awareness focuses on individual human righteer than group-differentiated
minority rights. Only a few activists are awaretbé rights indigenous peoples have in
international law and an overwhelming majority isaware of the rights indigenous
communities have even in domestic legislation. Towe level of rights-awareness among
Cambodia’s minorities, and in particular among hkagd peoples, quite plausibly limits
rights claims made by these groups and therebygtilezation of such rights.

Increased awareness of rights is of limited sigatice in a state that does not respect and
enforce these rights. Reasonably functioning deatmcmstitutions, though provided for
by the Constitution, do not exist in Cambodia (E2012; Heder, 2012; Peou, 2000;
Kheang Un, 2011). In the absence of the rule of, lagparation of state power, a
professional bureaucracy and police, independeuicipry, and so on, minority
mobilization and claims-making remain unsafe. Tfeges minorities abstain from
expressing even modest demands in public. Moretivere are few access points to state
decision-making. The formal political system issilited to minority participation and
representation. Public institutions operate exgklgi in Khmer language. The election
formula favors large political parties that havétldi incentive to respond to small
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minorities. No minority political party would hawe chance to gain a seat in parliament.
Cambodia is a unitary state without access poiatsdemocratic participation at the
provincial or district level. Elected councils Aetcommune-level tend to be unresponsive
to minority interests, particularly those of highthpeoples and ethnic Vietnamese, as the
following chapters show. Highland peoples are oftegrmidated when seeking to defend
their lands and resources from encroachmenhhréats of arrest from the government,
company representatives and poliege “commoii among highland groups andisually
have the intended effect. The community memberafea@& even to ask questions, let
alone stake a claim for their rightgIWGIA, 2012: 306-307). As one Kuy villager from
Preah Vihear Province was quoted saying in a nguesparticle: ‘although we are so fed
up for being mistreated, we are so scared to ptasese we have been under threat ...
We've been intimidated to face arrest or detenfimnleaking information to outsiders
(Vrieze & Naren, 2012: 10). Chapter 6 demonstr#tes such fear is widespread among
highland people in other provinces, too. Fear factor in accounting for the absence of
minority rights claims made by the Cham as welllli6®, in explaining a shift towards
identification as Khmer Islam among the Cham, satgthat:

“Many Chams believe that stressing Cham ethnicitgationality in Cambodia is
dangerous, quickly leads to violence, whereas imlign Cambodia is much less a
problem. According to many devout Muslim Chamsgraphasis on religion might
assure peace and security for their community imBadia, while an emphasis on
Cham ethnicity and national heritage might lead dantroversy and violente
(1996: 82).

As was mentioned before, reliable data to assesssitimificance of Kymlicka's third
enabling factor, demography, is not available. Hesveit is implausible that minority
groups in Cambodia are growing much faster thangeeeral population. The rate of
migration is an estimated -0.33 migrants per 1,@0@bitants (CIA, 2012). Interestingly
though, available numbers of highland peoples lrawstantly and substantially risen over
the past years. The 1998 population census ideatdnly 17 highland groups and put their
number at only 101,000, or 0.9 per cent of thel fodgulation of then 11.4 million (NIS,
1998). A study commissioned by the World Bank ird20dentified several groups in
provinces outside the northeast as indigenous (@ad¢he Sui in Kampong Speu Province
and the Chorng in Kratie Province) and providedhestes for other groups and provinces
that far exceeded previous numbers (Helmers & Watlg2002). For example, the study
estimated the population of highland people in Pidhear Province to be 21.170, more
than three times greater than suggested by 19%usatata (Helmers & Wallgren, 2002:
9). The 2008 census identifies 23 groups of highlagoples with a combined membership
of 179,000 individuals, or 1.34 per cent of the ylapon (NIS, 2008). In 2009, the
Department of Ethnic Minorities Development at thinistry of Rural Development
estimated the total number of indigenous personkBet@®00,000 and listed 24 different
indigenous groups in 15 of Cambodia’s 23 provin(@8GIA, 2012: 305). A recent
newspaper article about deforestation in the PraggLForest that straddles Kampong
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Thom, Stung Treng, Kratie, and Preah Vihear Prasnclaims that the majority of the
350,000 residents of this area are ethnic Kuy (B@ylITitthara, 2012), whereas the 2008
population census put the total number of Kuy-spesalat only 28,612 (NIS, 1998). Thus,
the increase in estimated numbers of highland peopleed creates the perception that
these groups are growing considerably faster thamest of the population.

In all plausibility, however, the actual numbershajhland people in relation to the rest of
the population have not shifted substantially. Satne increase in available numbers is
attributable to people who were not previously dednsuch as because of the isolation of
their communities or the security situation. Theager part of the increase is likely due to
people who were previously counted as Khmer, aftgerovinces that were not thought to
be home to highland groups. There is a shift iiridehtification in people who previously
avoided being considered as members of highlandpgtoCensus data based on mother
tongue, for example, is largely derived from selporting. Plausibly, the shifting self-
identification is in part due to the perceptionttpablicly bearing a highland identity is
relatively safe today. In some contexts, identtfma as indigenous might well be
perceived as advantageous, such as because ohceglds to land that only indigenous
communities have under the 2001 Land Law and becaexselopment organizations might
give special consideration to indigenous commusitveen selecting beneficiaries for their
programs (Baird, 2011: 4). Thus, there is a semsehich numbers are changing in favor
of highland groups. However, this increased denpigcaweight, or the perception
thereof, has not so far encouraged significantlyenassertive claims-making by highland
groups. Indeed, much of the increase results fioeniriclusion of highland communities
which were thought of as assimilated, which settdpersed among Khmers, and in which
distinct languages and institutions play only minaes. Claims to strong minority rights
are unlikely to arise from within these communitiesd their inclusion might well
reinforce the view that highland peoples are ndfedint enough from the Khmer
mainstream to justify group-differentiated treatmen

In contrast to other minority groups, numbers bhéat Viethamese residents are politically
highly contested. The Khmer Rouge claimed thatethezre four million whereas the 2008
census suggests that there are only 73,000 indileduhose mother tongue is Vietnamese
(NIS, 2008). More plausible estimates range frord,800 to one million (D. Pen, 1996:
13). Opposition leaders routinely claim that thare much higher numbers of illegal
Vietnamese immigrants and that they threaten Caralsogbvereignty and integrity. These
claims indicate that an increase of ethnic Vietnsamesidents, or the perception thereof,
would not lead to more assertive claims making. éplausibly, it would reinforce the
majority’s sense of insecurity and thus work agathe interest most ethnic Viethamese
have in being accepted as Cambodian citizens. Takgether, the low level of human
rights awareness, the lack of security for minortgbilization, and of access points to
relevant decision-making do help explain the absesfcassertive minority claims. The
absence of the conditions that enable minoritytsgitaims makes it difficult to determine
the actual aspirations of various minorities.
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2.1.7. Absence of Willingness to Accommodate Minority Rights Claims

What has facilitated the willingness of dominamugys to accept liberal multiculturalism
in the West, according to Kymlicka, is, firstlyetipresence of human rights guarantees and
legal protections that assure dominant groupsrttiadrity rights will not compromise the
safety of individuals or enable islands of tyranmithin the state and, secondly, the
desecuritization of ethnic relations (2007: 2453236 Cambodia, human rights are not
effectively protected and enforced (Ghai, 2008; edlib 2011, 2012b). However, the
concern that granting minority rights would leadatdeteriorating human rights situation is
relatively mild. There will not be islands of tyman within the state because of the
tyrannical nature of the state itself. The scalawhan rights abuse actually committed by
institutions and officials of the state against anity and majority members is far greater
than the rights abuse that could plausibly be cdtechiby empowered minority
institutions. The concern that some traditional cpcas of highland groups might
contradict human rights is occasionally invoked gowernment officials. However, this
concern is often exaggerated, as the analysis ap®@h 6 shows, or must be considered
insincere given the scale of abuse committed by dtade these officials represent.
Moreover, the small size of these groups and timédd scale of autonomous functions
that could plausibly be handled by village-basethimanities means that potential rights
abuse by customary institutions is a minor conceampared to the actual abuse
committed by the state. A genuine concern for thedmn rights of majority or minority
members is not what motivates the state’s resistemminority rights in Cambodia.

Considerably more significant in explaining the tss® and the dominant group’s
unwillingness to accept minority rights in Camboidighe securitization of ethnic relations
and specifically, the minoritized majority phenoragn Since its zenith between the 10th
and 13th centuries, the power and size of the Khemepire declined, not least due to
attacks and invasions by Siamese, Cham and latgnaynese armies. Cambodia became a
weak state wedged between its more powerful, oftetagonistic neighbors Siam and
Vietnam, which have consistently tried to patronize or absorb timgighbof (Chandler,
2008: 297). For most of the past few centuries, @afia was a vassal state to either
Vietnam or Siam and forced to make considerablatdenl concessions (Mabbett &
Chandler, 1995: 219). Between 1835 and 1845, Caralveaks partly occupied by Vietnam
and treated like a Viethamese province (Chandlgd82141-161). When King Norodom
placed Cambodia under French protection in 186®a# to avoid further territorial loss
and indeed the disappearance of Cambodia as anieabfe political unit (Chandler,
2008: 142). As recently as 1941, Thailand took m@nbf Cambodia’s north-west,
incorporating Batambang and Siem Reap Provincdadimg the Angkor Temples. These
territories were relinquished under internationedsgure in 1946 (Mabbett & Chandler,
1995: 238). When Cambodia gained full independérsa France in 1953, it had lost the
Mekong Delta, home at this time to some 400,000 l&zatians, surrounded by more than
four million Vietnamese (Chandler, 2008: 97). Vitms historical annexation of Champa
and the Mekong Delta powerfully demonstrate to m@ambodians the possibility of
Cambodia being taken over by its eastern neigtfiace independence, Cambodia ceased
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twice to exist as a self-governing state, during teears of Viethamese occupation
following Vietnam’s invasion in 1978 and when Cardizowas administered by the UN in
1992-93. Territorial integrity has been a majoroomipation of all post-independence
Constitutions (Slocomb, 2006: 376). Not least doeCambodia’s history of territorial
decline and fragile sovereignty, the Khmer contitaéhink of themselves as a victimized
minority whose existence continues to be in dangeis perception of existential threat
makes state-minority-relations in Cambodia a matterational security and contributes to
explaining specifically the involuntary exclusiohaihnic Viethamese and the involuntary
inclusion of highland peoples, as the following tess will show in more detalil.

Further inhibiting the adoption of liberal multitwfalism in many post-colonial states is
widespread distrust of the international commuratygcording to Kymlicka. International
organizations are often perceived as promoting ntjorights with the aim of
undermining the stability of the state (2007: 2%B Distrust is plausibly a factor in the
international community’s failure to promote mingrrights in Cambodia, but not a major
one. International organizations enjoy considerajgedwill among the population but
indeed not a trustful relationship with the goveemt Parts of Cambodia’s political elite
likely perceive the international community as umoaitted to promoting the stability of
the state, specifically where international effotts promote transparency and good
governance threaten elite power and interests. dbmmon for government officials, for
example, to blame international and non-governnh@mg¢mnization for inciting protest and
for supporting the opposition (CAS & World Bank,0® 15; Ghai, 2007: 19). However,
few Cambodians would subscribe to the notion thatihternational community aims at
undermining the stability of the Cambodian stateerk less plausible would be the
assertion that international minority rights promntaims at undermining Cambodia’s
stability, given the structure of Cambodia’s divisraind the relatively modest scope and
scale of the respective international efforts.

As Kymlicka points out, minorities demanding riglmsthe West are usually historically
disadvantaged groups. Therefore, arguments abghiting past wrongs tend to work in
their favor. In contrast, arguments about histéiig@stice work against minority claims in

many post-colonial states, particularly where c@bpowers have historically privileged

minorities. In Cambodia, however, not ethnic mities but the Khmer were privileged
during the period of French colonialism, with thartml exception of the ethnic

Vietnamese. The colonial state established thetutishal basis for Khmer nation-

building, systematically elaborated and dissemohateKhmer national culture, diffused
Khmer language and Buddhism throughout the teyritdrthe protectorate, and pursued
specifically the deliberate ‘Khmerization’ of higimd groups (Guérin, 2003: 257). One
colonial legacy is that the Khmer are stronger ieambrities weaker than they would have
been in the absence of the colonial intervention.

The colonial state did utilize ethnic Viethamesénéip govern the Khmer, with the result
that ethnic Vietnamese are today perceived as baumustly occupied privileged
positions of authority vis-a-vis the Khmer majorifjhe continued exclusion of ethnic
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Vietnamese is seen by many Cambodians as beinfigddty the past injustices suffered
by Khmers at the hands of the Viethamese statetaeéthnic Viethamese in Cambodia.
The next chapter demonstrates in more detail beahistorical injustice argument supports
exclusion of ethnic Viethamese in Cambodia. Thaiet&hinese, too, are not historically a
marginalized group in Cambodia. Rather, ethnic €&én have for many centuries
dominated Cambodia’s trade and commerce and halideged positions in the economy

vis-a-vis ethnic Khmer. For example, the King eedblChinese business people to
monopolize certain industries, such as by grantimgcessions to opium production, pig
farming and gambling, in return for assistance watk collection (Edwards, 1996: 132).

During the colonial period, the French weakenedn€se dominance in the economy, by
imposing discriminatory taxes on the Chinese (Edead996: 118-119). Despite their
historical and contemporary privileges, ethnic @sim enjoy full citizenship today and

considerable success in Cambodia’s mainstreamtutistis, as well as generous
accommodation as an immigrant group, in contragtecethnic Viethamese. The following

analysis demonstrates that much of the differendbe contemporary treatment of ethnic
Viethamese and Chinese can be explained by geigpblinsecurity, which shapes

Cambodian perceptions of Vietham much more thahdh&hina. Furthermore, because
ethnic Chinese are not disadvantaged and do né&t ag®nomy, they are not making

claims of the kind that historical injustice wou&hd to weaken.

The Cham were not involuntarily incorporated intantodia but rather generously
accommodated with land and titles when they arriyiedippi, 2011: 20). The French
considered the Cham as equals of the Khmer, bedheyeserved as officials with the
same titles, and governors of districts predomigaimhabited by Chams were often
themselves Cham. Therefore, the Cham were legafigidered as part of the Cambodian
community during the colonial period (Collins, 1998). However, the Cham did not
want to send their children to French schools beeaf fears for their Muslim identity.
Therefore, the Cham quickly lost access to inflinpositions in the colonial state
(Collins, 1996: 46). Most Cambodians consider thar@ victims of historical injustice in
Vietnam but not in Cambodia. Because the Cham weteparticularly privileged during
any recent period, the historical injustice arguimsriess significant to claims made by
this group.

Highland peoples are the Cambodian minority grabps can be most clearly identified as
victims of historical injustice. Villages of thegeoups were raided for slaves for centuries,
and slave trade in highland people was legal wetl the period of French colonialism
(Chandler, 2008: 85). Highland peoples were sydtiieally colonized and violently
incorporated into the colonial state. Assimilatiand dispossession of highland peoples
characterized most post-colonial regime, as thewahg sections show. Highland people
have consistently been marginalized politicallypreamically, and socially. Thus, the
historical injustice argument adds weight to theecdor according minority rights to
highland groups. Cambodia’s ethnic Lao, like highlapeoples, were involuntarily
incorporated into Cambodia through the historicahsfer of Stung Treng Province from
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Siam to Cambodia. Even though their incorporatioms viess disruptive than that of
highland peoples, arguments about historical igastvould add weight to rights claims
made by the Lao, too.

This initial assessment suggests that the factangosed by Kymlicka, to various degrees,
contribute to shaping state-minority-relations imn@odia. Specifically, the fact that
minorities in Cambodia do not make assertive clatars be explained, in part, by the low
level of rights-awareness, the unavailability o€ess points to the state for making such
claims, and in particular the low degree of demicreonsolidation rendering minority
mobilization and claims-making unsafe. The state&gstance to minority rights and to the
international community’s encouragement, on thewoktand, can be attributed in good part
to the Khmer perception of insecurity vis-a-visgigioring states and, to a lesser extent, to
the fact that arguments about historical injustioenot apply with the same force in favor
of minority claims as they do in the West. Demaodliberal multiculturalism is not very
strong in Cambodia and supply is virtually non-exis. In order to better appreciate the
particularities of Cambodia’s contemporary multiaukl challenges, the following
sections discuss the development of state-minceigtions in post-independence
Cambodia.

2.2. Independent Cambodia and the Emergence of the ‘Khmer Citizen’
Cambodia achieved full independence from Franc&9b3. The Geneva Conference in
1954 recognized Cambodia’s colonial boundariesnésrnational borders, making the
incorporation of highland groups into Cambodia pement and in some cases, their
division between the newly independent states Cambd.aos, and Vietham. King
Sihanouk abdicated in 1955 and became leader of#mgkum Reastr Niyum (People’s
Socialist Community, SRN) that dominated the neimbjependent state. A period of
intense nation-building based on a homogenizing &hoonception of national identity
and citizenship began. An official communiqué dimsa the SRN’s socialism as
“essentially Khmérand another official document specified that

“our socialism is not Marxist ... [because] our cixdtion, our morality, our
customs and our traditions, all that makes us pattirly Khmer, disallows that a
philosophical doctrine ... can present a characteruoiversality (quoted in:

Slocomb, 2006: 379-380).

Sihanouk popularized a new typology of Cambodid®ie groups. He classified highland
peoples as ‘Khmer Loeu’ (Highland Khmers), the ChasniKhmer Islam’, and members
of the Khmer minority in the Mekong Delta now bajimg to Vietham as ‘Khmer Krom’

(Lowland Khmer). These categories continue to bdelyi used today and to shape
Cambodian thinking about nation and citizenshipe Tipology distinguishes between
components of a Khmer nation but it also impliedigtinction between groups that are
included (highland peoples, Cham, Khmer Krom) anougs that are excluded (ethnic
Viethamese and Chinese). Interestingly, the graoplided in Sihanouk’s typology are
those most plausibly considered homeland minoritigéymlicka’s classification (with the
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partial exception of the Cham) while the excludedugs are reasonably considered
immigrant groups. Arguably, the distinction is tlsame but the implications are
dramatically different. In a liberal multiculturatiframework, both categories of groups are
entitled to common citizenship rights while thetutistion separates groups with legitimate
additional claims to language and self-governmeghts from those without. In
Sihanouk’s typology, the same distinction separeitézens from foreigners.

Collins offers a thoughtful but implausibly civiaterpretation of Sihanouk’s typology.
“Although it seems that an ethnic term is being usewfer to people who are of Khmer
identity’, he writes, the formulation suggests that what is really maardn inclusion of
people in a national concept of “Cambodian” ... Thetoric of ethnicity is being used to
convey a claim about the ideal composition of tlaen@Bodian natioth (1996: 48). Indeed
Sihanouk’s typology uses ‘Khmer’, an ethnic term,convey a claim about the ideal
composition of the nation. However, nothing suggeas Collins beliefs, that whais*
really meant is a civic concept of Cambodiah. More plausibly, the typology really
means what it says: it equates the ideal compasdfathe nation with ‘Khmer’. Collins
argues that Sihanouk’s typology promisaspluralist vision of the Cambodian natiom
which “the minorities of non-Khmer ethnicitare a permanent feature (1996: 48). This is
an attractive interpretation from a liberal multtawalist perspective but it is unconvincing
as an official or historical interpretation of Siwaik’s formula, which does not even
acknowledge that there are any minorities of nomakKhethnicity. Rather than gluralist
visior’, the formula provides a blueprint for a natiocaimmunity that is imagined to be
homogenously Khmer and in which the only differatitin is topographic and, to a limited
extent, religious. This vision denies the preseoicdistinct, non-Khmer identities and is
incapable of accommodating homeland minorities iaiindt cultures. It also does not
provide space for immigrant multiculturalism. Co#irightly notes that the exclusion of
the Vietnamese and Chinese relates to therception that these groups threaten the
integrity of Cambodia and more generally to an underlyingrixiety about borders,
national integrity and national sovereigfit{1996: 48). Sihanouk’s formula is compatible
with a notion of Cambodian citizenship that inclsdeéambodia’s highland peoples and
Cham, but only through their misrecognition, by oamg on them the majority ethnic
identity (Heder, 2007: 300). The typology can badr@as a road map for a two-pronged
strategy of nation-building that involves the ctdiluassimilation of highland peoples and
Chams on one hand and the exclusion of the Vietsaraad Chinese on the other. Much
of the suppression of minority identities under &ibuk — as well as under successive
regimes — is consistent with this strategy, whisbumes Khmer uniformity where it does
not exist and uses the coercive power of the statmpose homogeneity on Cambodia’s
diverse population. Attempts to consolidate a Khmagion-state based on a thick national
Khmer identity are features of all Cambodian regirs@ce independence.

A law passed in 1954 formally based citizenshipesidence as well as on ethnic descent.
The law conferred citizenship on children, at leas¢ of whose parents was Cambodian,
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as well as on anyone born in Cambodia after 195gatents also born in Cambodia. The
law included the Cham and highland peoples bufecgvely formalized the exclusion of
many ethnic Viethamese and Chinese (Edwards, 1996). A naturalization law
promulgated in 1954 required five years of resigeand ‘sufficient knowledge of the
Khmer language but was restricted in 1959 to theglk “sufficient assimilation to the
customs, morals and traditions of Cambddideder & Ledgerwood, 1995: 22). Evident
in these legal provisions is a strategy of Khmeiromabuilding which is based on a ‘thick’
conception of Khmer identity that requires not olshguistic and institutional integration
but in addition the adoption of particular traditsoand ways of life. The presence of
Viethamese residents was the most contested questtal has been since, in how to
conceptualize nation and citizenship of the newljependent Cambodian state. A
National Congress held in 1963 unanimously reconteérthat haturalisation be refused
in principle to all Vietnhamese because they wer@saimilateabléand that the citizenship
of any naturalized aliens who did nee$pect our traditionsbe revoked (Willmott, 1967:
35). William Willmott has noted that, while this cesd recommendation applied to
naturalized citizensdf all origing’, it was clear from the context of the discussibat it
aimed primarily at the Viethnamese (1967: 35). Thes®mmendations are consistent with
contemporary policies and practices in that thepire prospective citizens to assimilate
and adhere to a particular set of traditions. Ndization is refused to ethnic Viethamese
due to their supposed inability to assimilate iKtomer culture. The legal status and sense
of belonging of those ethnic Viethamese who are inally citizens remains profoundly
insecure because their Cambodian citizenship cbeldevoked at any time. A 1957
decision banned foreigners from engaging in eightgeecific occupations predominantly
held by Viethamese and Chinese (Edwards, 1996:. Bdtrictions were placed on the
operations of Chinese schools (Edwards, 1996: 169967, Sihanouk dissolved several
Chinese associations and suspended productioh©hislese and Viethamese newspapers,
claiming that they were controlled by Peking andhélgdEdwards, 1996: 138). This claim
indicates that policy-making towards these groups wcreasingly perceived as being a
matter of national security.

2.2.1. Post-Independence Colonization of Highland Peoples

Meanwhile, the newly independent state intensifiedinvoluntary integration of highland
peoples and their homelands into the aspiring Khnaion-state. An official document
entitled “Colonization of the under-populated provinces wehile land described the
territory that encompasses today’s four northeaspeovinces as constitutinggénes of
interest for colonizatioch and ordered to ifmplant there the tnemployed of all
categorie$ (quoted in: Guérin et al., 2003: 102). Part oé tmotivation was the geo-
political concern that the rather recently incogied and sparsely populated northeastern
territories might be disputed by Cambodia’s neigebAs Prime Minister Sihanouk put it:
“If we keep the highlands unpopulated, others woline to occupy thém(quoted in:
Guérin et al., 2003: 287). The province of Ratamnakas created in 1959. In 1962, the
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province of Mondulkiri was established within theundaries of the district of High-
Chhlong. The provincial capital, Sen Monorom, wataklished from scratch in the heart
of the Mnong highlands. SRN-policies aimed not oaly penetrating, economically
exploiting, and politically controlling the north&abut explicitly at nation-building, at
eradicating highland groups’ distinct identitiesdareplacing their €lan spirit’ with
“national consciousnesgWhite, 1996: 344). State authorities encourageal often
sponsored the movement of lowland farmers to highleegions, such as by providing
settlers with draft animals, wood, rice, and laktitmbers of highland groups, as well as
the Lao, were encouraged, often coerced, to integnéo a thickly defined Khmer nation,
to follow the ‘superior’ way of life demonstrate¢ Khmer settlers, and to abandon their
‘uncivilized’ and ‘inferior’ lifestyles. For Sihanouk, note Guérin et al,

“the settlers were ‘guides’ to demonstrate to higdlgroups how to dress, to eat,
to care for themselves. They were made living eleanpf ‘Khmer superiority’
(Guérin et al., 2003: 101).

Education in Khmer as well as Khmer clothes werderavailable, while traditional dress
and body decorations were prohibited, customaryticgisreplaced with state law
application, and local languages banned (Guéral. e2003: 55). Indigenous communities
from the highlands were resettled in the lowlantdsght Khmer language, and persuaded
to adopt lowland agricultural methods (Baird, 20@80). These policies also had the
effect of disrupting the cultural hegemony of theaoL (Grabowsky, 2004: 217).
Communities where discouraged from practicing rotetl agriculture, which Sihanouk
referred to asifrational and destructivg in favor of sedentary wet rice farming (Guérin
et al.,, 2003: 194-195). Attempts were made to cdnkighland people to Theravada-
Buddhism, Cambodia’s ‘national’ religion. Violendand grabbing, theft, arrogance, and
exactions of officials and Khmer settlers met wittisreasing resistance in the form of
clashes, revolts, and armed confrontations (Gaethall, 1995: 12; Guérin et al., 2003: 73).

Also during the 1960s, minority nationalism beganetnerge in the highlands with the
formation of groups such as Bajaraka (a consobdatif Bahnar, Jarai, Rade, and Kaho,
four major highland groups), the Central Highlandlseration Front, the Front for the
Liberation of Champa, and the Liberation Front a@ikpuchea Krom. These groups sought
greater autonomy for the homeland minorities inthvden and Cambodia and merged into
the United Front for the Liberation of Oppressedé®a(FULRO) (HRW, 2002: 20-25).
Initially a nationalist movement, FULRO played grsficant role in the Vietham War and
engaged in insurgency against South Vietnam ared, fdte Socialist Republic of Vietham
(Hickey, 1982, 1993). FULRO's struggle was directdohost exclusively at Viethamese
governments and did not have much impact on theldpments in Cambodia, though the
movement was occasionally supported by Cambodigargments.

In the late 1960s, Cambodian and Viethamese consnhguaerrillas started operating in
Cambodia’s highlands. Military settlers were senthe state to counter infiltration, while
Sihanouk let FULRO combatants use the country senatuary (Guérin et al., 2003: 73).
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Part of the leadership of the Khmer Rouge, Camt®d@mmunist revolutionaries, fled to
Ratanakiri seeking to hide from Sihanouk’s polibtabbett & Chandler, 1995: 243). This
group included Pol Pot, who later emerged as theement’s leader. Initially, the Khmer
Rouge cadres perceived of highland peoples’ waydifefas a form of ‘primitive
communism’ that resonated with their utopian idddse Khmer Rouge built on highland
villagers’ resentments against Sihanouk’s colomratnd assimilation policies to win
their support (Chandler, 1999: 76; Colm, 1997:18)1968, a violent revolt at a newly
established rubber plantation in Ratanakiri esedland transformed Ratanakiri into a
battle zone between government forces ... and thgeimolus insurgents(Guérin et al.,
2003: 102). The latter received logistical suppooim Khmer Rouge and Viet Minh
communist guerillas (Baird, 2008: 212-214). Thetesteesponded to the revolt with
massive troop reinforcement and intense violenoguding massacres of entire villages.
This response did not quell the revolt but furthepularized the insurrection (Guérin et
al., 2003: 105).

In 1968, Sihanouk blamed the Khmer Rouge for eraging the ‘Khmer Loeu’ to think
that Ratanakiri isriot Khmer territory and suggested they

“see the bas-reliefs of Angkor and they will noticat the Khmer of the Angkor
period, which is to say the ancestors of today'snkh Kandal['Central Khmer’,
Cambodia’s Khmer majorityand Khmer Loeu, wore the same clothes that are
today only worn by the Khmer Loeu. They have beenldians for a long time,
not foreigners in Cambodigquoted in: Guérin et al., 2003: 56).

However, Ratanakiri was not historically Khmer itemy. The statement claims not only
Khmer ownership of the region but also that theypaon is made up of people who are
genuine, indeed original Khmer. There are importhrgtorical similarities between
highland peoples and the Khmer (Chandler, 2008t34However, the idea that highland
peoples are the ancestors of today’s mainstreamelKhatnich remains popular, denies that
highland peoples form distinct cultures and impltbat they constitute undeveloped,
uncivilized, ancient segments of Khmer culture.slWiew helps justify the imposition of a
Khmer identity on highland peoples with the supposeed to bring civilization to
backward populations. This is significant, not tebecause similar concepts of ethnic
hierarchies, ‘civilizing mission’, paternalism, amdltural superiority were used by the
Vietnamese and French states to justify their retspecolonization of Cambodia (Mabbett
& Chandler, 1995: 228). Vietnamese emperor Minh djaior example, instructed his
general Truong Minh Giang to civilize Cambodiansdfically to

“teach them to use oxen, teach them to grow moee.ricAs for language, they
should be taught to speak Vietnamese. [Our haljtdess and table manners
must also be followed. If there is any out-datedbarbarous custom that can be
simplified, or repressed, then dd’g§quoted in: Mabbett & Chandler, 1995: 14)

The Cambodian state’s historical and contemporppraach to highland peoples is very
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similar to how Cambodia was treated during Vietnsenand French colonization, as will
become clearer during the following chapters. Tthat Cambodian state and the Khmer
rejected colonization when they were at the reogivend of civilizing missions did not

prevent them from colonizing and ‘civilizing’ higind peoples, demonstrating
considerable normative inconsistency (Guérin, 2Q28).

2.2.2. Minorities under the Khmer Republic

Sihanouk was overthrown in 1970 by his cousin, ¢&riSirik Matak, and his army chief,
Lon Nol, who became president of the ‘Khmer ReptiblLon Nol advocated the
superiority of the Khmer race and a violently avittnamese nationalism. He introduced a
new constitutional definition of Cambodians as tha#o possessedhmer blood, Khmer
traditions, Khmer culture, Khmer language and wheravborn on the territory that is the
heritage of our Khmer ancestdr&uoted in: Edwards, 2007: 252). Lon Nol's May719
broadcast to the nation, which declared martiaJ gan:

“We are Khmer. Khmers are descendants of the wamaa@e, courageous in
struggle and never bowing down before their enendibsy sacrifice their life for
the service of the nation. Khmers, fervent Buddhighow perfectly how to
distinguish between good and evil. So each congiatnust bear himself honestly
and accomplish dignified acts of the citizen whityttoves his countfy(quoted in:
Slocomb, 2006: 382)

Nevertheless, the Cham and various highland peopla® included as Cambodians,
despite the fact that most were neither Khmer naidbist, and only the Vietnamese and
Chinese were again excluded (Edwards, 1996: 13&ekHe2007: 301). General Les
Kosem, a prominent Cambodian Cham who had beenviedan the formation of the
Front for the Liberation of Champa and of FULRGsedo political prominence under Lon
Nol and was enabled to form a Cham battalion inGambodian Security Forces (Collins,
1996: 51). Lon Nol and Les Kosem shared strong-\detnamese feelings, and Les
Kosem’s objective to ally irredentist movements agmehe Cham, highland peoples, and
Khmer Krom resonated with Lon Nol's ‘neo-Khmerisrhis vision of reuniting what he
considered to be the ancient Mon-Khmer peoplesdddhina (Collins, 1996: 51).

In strong contrast to the Cham, ethnic Viethameselents were not just excluded from
citizenship but physically removed from the temytothrough pogroms and forceful

repatriation. Thousands were massacred, and al@@d@ out of an estimated 450,000
ethnic Viethamese civilians were forced into Sodigtnam (Goshal et al., 1995: 20). An
estimated 100,000 ethnic Vietnamese left in thesmof the following five months. Lon

Nol policies also suppressed Chinese identity anture, but not with the same violent
intensity. Lon Nol closed down Chinese schools aesvspapers, claiming that they
disseminated communist propaganda and corruptepuitity of the Khmer race (Edwards,
1996: 138).

In the meantime, the war in Vietnam pushed Nortletnamese forces deeper into
Cambodian territories, where they took controlled hortheastern provinces. Even though
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highland people were included into Lon Nol’s racedsentially Khmer conception of the
nation, his army destroyed entire highland villagesl killed their inhabitants in their
attempt to regain territory from the Khmer Rouge. tBe time Lon Nol's forces had to
evacuate, the Khmer Rouge had firmly establishaturobover northeastern Cambodia
(Baird, 2008: 213). The US military commenced ise@aerial bombing campaigns of the
region, in an attempt to target North Vietnames# lkhmer Rouge sanctuaries and supply
lines (Shawcross, 1993: 280-299). Aerial warfargageated highland communities, and
many villagers fled to Vietnam and Laos (Colm, 1:989)7

2.2.3. Minority Destruction during the Khmer Rouge

The Khmer Rouge took power in Phnom Penh in 19%5this time, the entire northeast
had been under their control for five years (Colf96; Guérin et al., 2003: 74). The
Khmer Rouge perceived of their revolution as a radarnsecure the goal of survival for
the Khmer nation and the Khmer stafErieson, 1988: 409). The Khmer Rouge’s attempt
to build a racially-defined Khmer nation by mearfseapulsion and killing of ethnic
Vietnamese and Chinese, and by assimilating highlp@oples and Chams, mirrored
nation-building under previous regimes but took $icale of violence to new extremes.
The Khmer Rouge’s efforts to banish all minorities

“represented a vigorously enforced compulsory assiion of former ethnic
minorities into the Khmer majority brought about Bycomplete prohibition on
minority languages, minority dress, customs anddayk, and the break up of
ethnically separate neighborhoods and commuriif@sshal et al., 1995: 15).

From 1973, the Khmer Rouge forcefully resettledigedous communities, established
cooperatives and labor camps, and forced highldladjers to practice wet rice cultivation
(Baird, 2008: 213; Gueérin et al., 2003: 74, 195)adical collectivization was undertaken.
All aspects of indigenous lifestyles and traditiomsre forbidden, such as rituals and
ceremonies, distinct dresses, and hair styles. Qorties as well as families were
routinely separated into work groups created adogrdo labor needs. Elephants and
buffaloes as well as ceremonial gongs and jars w@néscated (Colm, 1997: 3; Goshal et
al., 1995: 13). Those who did not comply with thanbon religious practices and
indigenous languages were commonly punished wigithd@uérin et al., 2003: 75).

As merchants and traders, the Chinese were cossidamemies of the revolution and
intensely persecuted. As urban dwellers, they sedf@ver-proportionally from the Khmer
Rouge’s evacuation of cities. Kiernan estimateseattd toll of 225,000 ethnic Chinese
during the Khmer Rouge period (1986). Edwards amrsi that Cambodia’s ethnic
Chinese population was reduced from 400,000 in 187800,000 in 1979 (1996: 140).
There is no doubt that the Cham, too, were viojepérsecuted under Khmer Rouge rule
and suffered specifically from forced assimilat@md a general ban on religion. Kiernan
estimates that 87,000 Cham, or 36 per cent of 7 Lham population, perished under
the Khmer Rouge (Kiernan, 1990: 36; 2003: 588). ¢demcludes that the regime’s
massacres of Cham villagers, the dispersion of silwwivors, and the ban on Cham
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language, customs, and religion is evidence ofteepaof centrally organized genocide
(1988). Similarly, Stanton argues that there iseasonable doubt about th€hmer Rouge
intent to destroy Cham Muslims, Christians, Buddim®nks, and the Viethamese and
Chinese minoriti€s (1992). Clearly, the universal imposition of ommiform, Khmer
identity during the Khmer Rouge period had a profbmation-building effect. Everyone
was forced to speak Khmer and even to ‘act Khni2eviation from the ban on minority
languages was routinely punished with death. AsveSteleder notes, the regime’s
“spectacular acceleration of previous trends towlarduistic Khmerization was connected
to a nationalist political project involving massivmurder, including genocide and other
crimes against humanity (2007: 302). Large-scale population movements and
resettlements forced by the Khmer Rouge, too, hadeffect of breaking up compact
minority communities, often deliberately. Kiernanotes one communist party directive
concerning the Cham declaring that their senseoofincunity should be undermined,
specifically that it is necessary to break up this group to somengxto not allow too
many of them to concentrate in one dr€096: 260). One Khmer Rouge directive to the
provinces declared that

“In Kampuchea there is one nation, and one languttgeKhmer language. From
now on the various nationalities [listed accordibg province] do not exist any
longer in Kampuchea. Therefore [Cham] individualssihchange their names by
taking new ones similar to Khmer names. The Chantatity [Cham nationality,
language, costume, habits and religion] are ab@shThose who do not abide by
this order will reap all consequencggluoted in: Goshal et al., 1995: 11).

Becker has noted that this directive

“meant people of minority races either became Khimmea sometimes brutal
fashion or faced execution. Some Khmer Rouge dadkethe decree as a license
to slaughter minorities(1998: 245).

It should be noted that much of Cambodia’s relatiutural and linguistic homogeneity
today is a consequence of the violent Khmer nabtiaifding policies enacted during the
Khmer Rouge period. As many as 150,000 ethnic diese were expelled to Vietham
during the first five months of Khmer Rouge ruledanost of those who remained were
killed (Goshal et al., 1995: 21; Kiernan, 2003: p&dl minority identities were violently
suppressed in the Khmer Rouge’s attempt to buldhmer nation that coincides with the
jealously guarded borders of the state. The ethMtnamese were singled out for
systematic extinction, not least for the way in evhthey were assumed to be linked to
Vietnam. Head of state Khieu Samphan declared /8 1Bat the number one enemy is ...
Vietnam, ready to swallow up Cambddi@uoted in: Pouvatchy, 1986: 447) and the
Khmer Rouge attacked Vietnam, with the stated aimegaining the Mekong Delta. In
response, Vietnam invaded and occupied Cambodl®78, pushed the Khmer Rouge to
the border areas, and installed a closely supehgseernment, the People’s Republic of
Kampuchea (PRK).
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2.2.4. Subsiding of Nationalist Violence under the PRK and SOC

During the following years, the Vietham-supporteRKkPremained in armed conflict with
the anti-Vietnam Coalition Government of Democrdtempuchea (CGDK), consisting of
the Khmer Rouge (now called the Party of Democrdampuchea, PDK), FUNCINPEC
(a royalist party established by Sihanouk), and rdpublican Khmer People’s National
Liberation Front (KPNLF). The coalition was unitethinly by their shared opposition to
the Vietnamese occupation and the ‘puppet’ PRK gowent. Most Cambodians were
grateful to the Vietnamese for their liberationnfrahe horrors of the Khmer Rouge.
However, the presence of 100,000 Vietnamese traepsell as Vietnamese technical and
political advisers at all levels of the state doating and ‘Vietnamizing’ many aspects of
Cambodian life was increasingly resented. Due tefy and repression in Vietnam, the
number of ethnic Viethamese in Cambodia, both formesidents and new immigrants,
grew to an estimated 300,000 during the 1980s (@kanl1993: 273), which angered
many Cambodians. While the PRK leadership was bcateare of the threat to its
nationalist legitimacy posed by the growing numbgethnic Viethamese residents, they
lacked the means to limit immigration and foundritMetnamese masters unresponsive to
their concerns (Gottesman, 2003: 124-129).

Formally, the Constitution of the PRK declared #wpality of residents regardless of
religion or race and provided foa“policy of unity and equality among the peoplealbf
nationalities living in the national community odiKpuchea ... All nationalities must love
and help each othér(quoted in: Ovesen & Trankell, 2004: 249). Neheitss, official
linguistic Khmerization continued, not least thrauge establishment of a national school
system with Khmer as the only language of instarctiHeder, 2007: 303). An official
policy for ethnic Viethamese was adopted in 1988jctv allowed former Vietnamese
residents in Kampuch&#o “quickly settle down to a normal lifquoted in: Goshal et al.,
1995: 21). Those Vietnamese who had come afteVigimamese invasion were allowed
“to stay in the country and wdrkwhile future immigrants were required to undergo
formal immigration procedures. However, the PRKjahhchanged its name to State of
Cambodia (SOC) in 1989, never effectively contliess borders, and most Viethamese
migrants did not bother with formal requirementfi@gh many were able to obtain some
form of Cambodian identity papers (Gottesman, 200&3). The PRK/SOC and their
supporters considered all ethnic Viethamese to dreighers, even those who were
formerly Cambodian citizens, estimated by Vietnagnasithorities to number 300,000
(Amer, 1994: 217). By applying to a group of peopédined by their ethnicity, PRK/SOC
policy reinforced the notion of a separate Vietnsenadentity and deprived former
Cambodian citizens of Vietnamese ethnicity of tmeémbership status, while entitling an
unknown number of Viethamese citizens to reside wodk in Cambodia. PRK/SOC
policy was consistent with SRN citizenship in thatormalized the existence of metics, of
long-term residents who are excluded from citizgnsRRK/SOC distinctions between
different categories of ethnic Viethamese resider@se only temporary, but the distinction
between ethnic Vietnamese and other Cambodian emsidremained and once again
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implied the difference between citizens and forergn

With the ousting of the Khmer Rouge regime and naet’s occupation of Cambaodia in
1979, fragile peace returned to the northeast. lighvillagers were allowed and assisted
to return to their home villages (Guérin, 2003: .82poperatives and camps were
dissolved. Reconstruction in the lowlands and arowedlict, particularly in the north and
west of the country, absorbed most of the admatisin’s resources and attention. The
government’s Vietnamese supervisors, too, likelgfgnred maintaining a buffer zone
between the shared international border and thebGdimn population (Guérin et al.,
2003: 120). To counter FULRO operations in the lagts and to better control the
Cambodian population, the Viethamese occupatiorgtgoaloser relationships with the
highlander population and promoted indigenous r&tion in public offices. The
governor positions in all four northeastern proemavere given to ethnic Brao (Baird,
2008: 215). In Mondulkiri, 20 per cent of provincstaff positions were attributed to
Mnong officials (Guérin et al., 2003: 122). Unlike Vietnam, no colonization programs
were initiated in the Cambodian highlands. Onlyraak number of military and civilian
state officials were sent to establish a basic athtnative presence in the northeast, which
was again at the margins of Cambodian politics.hkigd groups were largely left to
rebuild their shattered societies. Most highlandgbe who were forced during the Khmer
Rouge to resettle in fixed villages and to pracpeeldy rice cultivation returned to their
previous village sites and attempted to re-estaliheir previous ways of life. Only few
remained were they had been resettled and contiwegédice cultivation (Guérin et al.,
2003: 204).

The Cham were enabled by the ousting of the KhnoeigR to re-establish their devastated
communities, too, and to return to their previoiisstyles. Indeed, the Cham became a
showcase for the PRK/SOC to distinguish its moaebaand of socialism from the radical
policies of the Khmer Rouge (Goshal et al., 1995. 1slam was recognized alongside
Buddhism as state religion and Cham were appoitdedffices in state institutions. In
contrast, expression of Chinese identity remaimedsubject of strong repression, mainly
due to conflict between China and Vietham. Cambsdithnic Chinese were not allowed
to reestablish Chinese association or languageotlon to use Chinese signs in public
(Goshal et al., 1995: 16). The Chinese minority vegmrded as a fifth-column, blamed for
pursuing the interests of the People’s Republi€lwha (Edwards, 1996: 146). Indeed, the
suppression of the Chinese minority during the R&i¢s support to Kymlicka’s assertion
that geo-politics are a major factor in the treattmef minorities. Teaching of Chinese
languages was prohibited and speaking Chineseefctiiscouraged in many areas.
Restrictions on the Chinese were eased and Chemeseriations and schools reopened
with the withdrawal of Viethamese troops in 198% establishment of the SOC, and its
attempts to improve the relationship with Beijifgp(vards, 1996: 151).

2.2.5. Contestations of Vietnamese’ Legal Status within UN Peace Initiatives
During the Paris peace conference in 1989, attebgiegdambodia’s political factions and
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twenty countries, the Khmer Rouge vehemently ptetewhat they claimed were multiple
millions of Vietnamese settlers brought in by thetiam-controlled PRK in order to take
over Cambodia. CGDK parties insisted that all Véetese settlers must be expelled as part
of any political settlement (Heder & Ledgerwood9%99). After the collapse of the Paris
conference and Vietnam’s unilateral withdrawal, GGparties continued to claim that
Vietnamese troops remained in Cambodia, living ama@eemingly civilian ethnic
Vietnamese communities.

Vietnamese troops left behind a highland regiolh lstiavily forested, difficult to access,

and predominantly inhabited by indigenous groupsiéf@® et al.,, 2003: 139). Most

vehicles on their way to the provincial capitalsRdtanakiri and Mondulkiri still passed

through Vietham due to the absence of suitablesreadCambodia. Until the arrival of

UNTAC in 1992, renewed colonization programs weagied out, initially focused on the

transfer and establishment of Khmer farmers to pewated model villages, with the

stated rationale to facilitate development of urglgsloited provinces (Guérin et al., 2003:
125, 139). However, the government lacked the meafgrnish settlers with aid and for

the time being, only a few hundred families movedtihe northeast. These settlers
reinforced the presence of ethnic Khmers and divedsthe populations of Ratanakiri’s

and Mondulkiri’s provincial capitals, formerly almsib exclusively inhabited by state

officials (Guérin et al., 2003: 123). Due to thepnmvement of the security situation and of
roads connecting the highlands to the lowlandsnigm®ous migration from the plains to
the highlands set in (Guérin et al., 2003: 139).

Negotiations at the UN eventually led to the cratof the United Nations Transitional
Authority in Cambodia (UNTAC) as part of a peacamlThe prospects of peace, the
arrival of tens of thousands of UN personnel, anduasequent construction boom
triggered yet another wave of Vietnamese immigratto Cambodia. A framework
document endorsed by the UN Security Council tizat been begrudgingly signed by all
Cambodian parties mandated UNTAC with conductinglantion with the franchise based
on residence. However, when UNTAC drafted the elattlaw in 1992, all Cambodian
factions, including the SOC, strongly protested tla¢ deviation from Cambodia’s
traditionally ethnicity-based conception of citiséip, specifically the exclusion of ethnic
Khmer in Vietham and the inclusion of ethnic Vietmese in Cambodia, estimated by
UNTAC to number at least 200,000 in 1992. As Stdeder and Judy Ledgerwood point
out,

“it is this notion that someone could be a Cambodrater ... without being
culturally Khmer that all the Cambodian parties tihe agreement found
unacceptable even as a theoretical possiBi{ihp95: 24).

This is inaccurate, insofar as highland peoplestaedCham are not culturally Khmer yet
the Cambodian parties did not object to membershese groups being able to vote.
Rather, it was the notion of culturally Viethamegeters that upset the Cambodian
factions. Sihanouk in 1992 called for ethnic Khmigesn Vietnam to vote in the coming
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elections and asserted that the Vietnameasendin foreigners, even if their parents,
grandparents and ancestors were born in Cambo(Néinorities At Risk Project, 2009).
UNTAC eventually agreed to minor changes desigmedetiuce the number of eligible
voters of Viethamese ethnicity (Heder & Ledgerwob@95: 24). The following discussion
demonstrates that the end of the occupation andnthmduction of competitive politics
mark the (re-)institutionalization of rhetoric pragimg to limit or reverse Vietnamese
immigration, which has again become an importanir@® of political legitimacy.
Interestingly, this is in contrast to the evolvimgatment of the ethnic Chinese community,
which, following the withdrawal of Viethamese fosc@xperienced a veritable revival. The
“massive regeneration of Chinese cultural idehtityvolved the reestablishment of
national, local, and dialect-based Chinese assoe&gt schools, and temples, the
dissemination of Chinese materials from China, HEongg, and Taiwan and the renewed
flourishing of Chinese newspapers and Chinese-usnbsses (Edwards, 1996: 150-162;
Heder, 2007: 309).

2.3. Ethnic Minorities and Khmer Citizenship under the New

Constitution
A useful starting point for characterizing contemgry, post-UNTAC state-minority-
relations is the 1993 Constitution, which suggdisét citizenship continues to be closely
linked to Khmer ethnicity. Whereas the Constitutmonsistently refers to the country as
‘Cambodia’, the rights invoked in the Constitutiare provided to ‘Khmer citizens’ only.
The provision that best captures the ambivalencigloher citizenship’ is in Article 31:

“Khmer citizens shall be equal before the law andllsknjoy the same rights,
freedoms and duties, regardless of their race, wpleex, language, beliefs,
religion, political tendencies, birth origin, sotistatus, resources or any other
positior.
This provision is open to a range of interpretajonlepending on which part is
emphasized. Stressing ‘Khmer citizens’ suggests titenship is defined strictly in
ethnic terms. Stressing the non-discrimination ipartnvokes an inclusive conception of
membership in a thinly-defined nation and impliestithere can be Cambodian citizens of
different races, languages, and religions. Accajigininterpretation of this article in
literature and public discourse vary widely. Ondled most inclusive interpretations is by
Thomas Clayton, who claims that

“the constitution promises protection to minorityteres and articulates an official

ideology of multiculturalism ... Cambodian legislatdnave taken seriously the
idea that minority cultures deserve recognition,loviaation, and status in

contemporary society, particularly in their effottsdefine citizenshig2007: 97).

The author also claims that it is theaténtion of the constitution to make citizenship
available, through the process of naturalization,pgersons of Chinese, Vietnamese, and
other ancestries(2002: 58). This interpretation is profoundly ifapsible, given that the
Constitution does not define citizenship and thahentions neither minority cultures nor

59



Vietnamese or Chinese, nor even the possibilityafiralization.

In a variation on the same theme, Ovesen and THaakgue that In using the term
‘Khmer citizen’ the Constitution does not imply retity” and that the absence of ethnic
minorities from the text of the Constitution indies

“that the nation of Cambodia... no longer needs Kkimel of nationalism that is
based on ethnic affiliation and that people whe Iland work in their county of
birth or chosen residence should be entitled tdipgrate in that country’s political
affairs’ (2004 253).

But there are virtually no states that people caaly choose as their country of residence
and expect tolfe entitled to participation in that country’s pidal affairs’. Even the most
liberal-democratic states distinguish between @itszand foreigners and generally let the
former participate in political affairs and not thater. There also is no such thing as
nationalism that is free of ethnic affiliation. Anstate cannot but operate societal
institutions in one language or another, therehyilpging the native speakers of official
languages and disadvantaging speakers of othemsse@vand Trankell's concern with
‘discrimination’ misses the prior question of cdiship raised by the Constitution and by
doing so, misconceives the vulnerability of thodeweside inside Cambodia but outside
the conceptual Cambodian nation.

In contrast to the civic interpretation of ‘Khmatizenship’, Edwards highlights that the
Constitution, taken at its most literal reading, baldly deniesiocehuman rights to anyone
so unfortunate as to be labeled non-Khin@®©95: 68). Similar concerns were expressed
by various UN institutions and international NG@snnesty International expressed the
concern that thesarfticles of the constitution ... could be used bydigans of the state to
exclude sectors of the population from full enjoytra fundamental rights and freeddms
(1995h: 5). The Special Representative of the $mgreGeneral for Human Rights in
Cambodia highlightedthe risk that they could be used to justify disanation against
non-Khmer ethnic groups, such as Cambodians oh&feése or other non-Khmer origin
(Kirby, 1994: 35). These concerns were validateddambodia’s National Assembly,
whose members agreed during the discussion of éfigeittbn of ‘Khmer citizen’ that it
includes highland people and Muslim Cham but mp&dple of ethnic Viethamese origin
(Amnesty International, 1995b: 6). Like earlier poslependence conceptions of
citizenship, this definition includes highland péopand Cham through their
misrecognition as Khmer but is incapable of accomatiog distinct minority cultures. At
the same time, ‘Khmer citizenship’ excludes peaflethnic Viethamese origin as a group
based on their ethnic identity (Ehrentraut, 2011limterestingly, Cambodia’s ethnic
Chinese were not mentioned in the assembly’s dssoasField research confirms that the
problems ethnic Vietnamese face due to their ldckitzenship status are not faced by
ethnic Chinese, neither vis-a-vis the state norgéeeral population. Representatives of
Cambodia’s Chinese community routinely use the telklhmer Chen’, or ‘Chinese
Khmer’, deliberately invoking and expanding the apdtor used by Sihanouk to include
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ethnic Chinese into the imagined community of a Gadmen nation defined in Khmer

terms. While ethnic Vietnamese remain beyond ttenreof ‘Khmer’ and outside the

Cambodian nation, ethnic Chinese have made thesftramation from foreigners into

citizens, demonstrating the possibility of metiesdming full members of the Cambodian
nation. The analysis in the following chapter sigggehat this important difference is in
large part attributable to Cambodian perceptiongepolitical insecurity and historical

injustice vis-a-vis Vietnam.

2.3.1. Khmer Insecurity
As was mentioned before, the Khmer today are ugeftbnsidered a ‘minoritized
majority’:
“Many Cambodians think, as they have thought foturess, of Cambodia as ‘srok
Khmer’, the land of the Khmer: a people, cultural atistinct way of life that once

was the jewel of South East Asia, but now, in thedsnof many Khmer, is
threatened with extinctidr{(Goshal et al., 1995: 28).

Under all post-independence regimes, thiirhate purpose of change was to save Khmer
civilization from extinction at the hands of theadbhwy ‘enemy’, external or internal ...
Each of the regimes believed that their own formsatialism was essentially Khrier
(Slocomb, 2006: 388). The self-perception of than€h as a threatened people is also
suggested by Cambodia’s 1993 Constitution:

“We, the people of Cambodia, accustomed to haviegnban outstanding
civilization, a prosperous, large, flourishing agtbrious nation, with high prestige
radiating like a diamond, having declined grievqudluring the past two decades,
having gone through suffering and destruction, hading been weakened terribly,
having awakened and resolutely rallied and deteedinto unite for the
consolidation of national unity, the preservatiomdadefense of Cambodia’s
territory and precious sovereignty and the fine Rang civilization, and the
restoration of Cambodia into “Island of Peace” bas®n multi-party liberal
democratic responsibility for the nation’s futurestiny of moving toward perpetual
progress, development, prosperity, and glory....

The Constitution’s preamble describes present-dagliddia as stage of a continuous
national project based on the Angkor civilizatiddngkor in nationalist discourse is
understood to be a prototypical Khmer achievemeith the temple of Angkor Wat
representing afionument to Khmernés&dwards, 2007: 137). Identifyinglfe people of
Cambodid with Angkor tends to essentialize Cambodia ashankr state. The reference to
the Angkor civilization also highlights the pasteginess and current smallness of
Cambodia and implies the risk that Cambodia miggdgpear. As Edwards shows, Angkor
today ‘stands as political shorthand for two enduring paslist tropes, symbolizing faith
in Cambodia’s past glory and fears of that courstrfgiture disappearantg2007: 5). The
Constitution’s references to grievous decline agwlilile weakening underline the self-
perception of a weak, victimized, existentially gatened people. The declared
determination to unite for the consolidation of national unityjet preservation and
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defense of Cambodia’s territory and precious sageity and the fine Angkor civilization
highlights the nation-building character of the ®aatian state. Previous sections have
demonstrated that minorities in Cambodia have sedf@and declined grievously from state
attempts to consolidate national unity based onhané national identity. Public and
official discourse not only privileges Khmer cukuand civilization but also filters out the
suffering and destruction of minorities at the harmd a Khmer nation-building state.
Indeed the Khmer obsession with cultural survivedkes more obvious the double
standard of a Cambodian state that uses natiod#bgipolicies to promote and perpetuate
the culture of the majority while undermining theltaral survival of minority cultures.
Further indications of securitization and the mitioed majority phenomenon are the
Constitution’s preoccupation with territorial intédg and sovereignty and an aversion to
the notion of regional autonomy. Article 2 statbsittthe territorial integrity of the
Kingdom of Cambodia shall absolutely not be viaatéArticle 3 exclaims that the
“Kingdom of Cambodia is an indivisible StatArticle 6 of the Law on Political Parties
(1997) states that political parties are not alldwe “make up an autonomous zone which
may harm to the national unity and territorial igtety”. Concerns over Cambodia’s
territorial integrity and the essential Khmerneds tloe nation are at the heart of
contemporary political debate, with opposition atroutinely claiming that the ruling
Cambodian People’s Party facilitates Vietnamesengplof Cambodian land (Hughes,
2002). A fairly typical comment in the pro-SRP npager Moneaksekar Khmer claimed
during the 2003 elections that

“lllegal ‘yuon’ [derogatory reference to Vietnamesemigration gives the election
to the CPP, so that yuon can continue to invade é&htarritory like a flood and
destroy the Khmer nation at wilf(Hughes & Kim, 2004: 61).

Sam Rainsy, leader of Cambodia’s main oppositiatypthe Sam Rainsy Party (formerly
Khmer Nation Party), in 2010 was sentenced to 1&rsyén jail for alleging territorial
encroachment by Vietnam and for leading a politprakest in which border markers were
uprooted (HRW, 2010: 1). As a result, Sam Rainsgtw&o self-imposed exile until 2013.
In 2012, the Sam Rainsy Party, together with thenbiu Rights Party, formed the National
Salvation Party as an electoral alliance to corntesP013 general election.

There are no regional security institutions th&aively contribute to the desecuritization
of ethnic relations in Cambodia. Cambodia and heighbors are members of the
Association of Southeast Asian States (ASEAN), thig has not removed the perception
of geopolitical insecurity that prevails in CambmdA recent indication was ASEAN’s
failure to effectively address the violent bordesnflict between fellow members
Cambodia and Thailand, causing Cambodia to seedutesh from the UN Security
Council and eventually from the International Coofriustice (Haywood, 2011). Another
indication is the Cambodian government’s use othtgirmanship of a July 2012 ASEAN
meeting to torpedo a collective response to Chimaseasingly assertive claims to the
whole of the South China Sea (Hunt, 2012). Theaensl put China at odds with ASEAN
members Vietnam, the Philippines, Malaysia, andnBruCambodia’s willingness to
prioritize its bilateral relationship with China v territorial and security interests of
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fellow ASEAN members in turn suggests that PhnomhPgoes not expect ASEAN to
safeguard Cambodia’s geopolitical interests. THi®ong chapter demonstrates that the
Khmer majority’s strong sense of geopolitical inséy vis-a-vis Vietnam helps explain
why the exclusion of ethnic Vietnamese from citil@ip is seen by many as justified by
Cambodia’s security needs, even though the ethmétn&mese are not a homeland
minority and do not seek autonomy. The followingputers show that securitization is also
a significant factor in the relationship betweea @ambodian state and highland peoples.
Highland groups have historically occupied frontiegions over which the Cambodian
government has rarely held more than fragile sogetg Today, the homelands of
highland groups tend to be near poorly demarcatisgputed, highly contentious borders
with Vietnam, Thailand, and Laos. The homelandseseral highland groups, such as the
Jarai, Brao, Kavet, Kuy, and Samre are dividedhiege international borders (Colm, 1997:
2). The threat to the security of the state is @gsxl to originate much less in actual or
potential autonomy claims of highland peoples thanthe territorial ambitions of
neighboring states, which might be encouraged miadia exercised less than full control
over these regions. Cambodia’s northeast in padatiduas historically been a source of
insecurity, instability, and vulnerability (Chandl008: 10). It was crossed by invading
Cham armies centuries ago. During the colonialggerine French attempted to exclude
the Cambodian state from governing the northeagtngmese communists used the
northeast as sanctuary during the Vietnam War hadsb-called Ho Chi Minh Trail ran
through this region, triggering massive Americambangs. The Khmer Rouge established
an autonomous zone in the northeast before takusy the rest of the country. The
northeast was traversed by the invading Vietnanaesy that toppled the Khmer Rouge
and occupied Cambodia for a decade. The Khmer Raifige their deposal by the
Vietnamese military continued to fight a guerillamagainst the state from areas along the
border with Thailand. The northeast and other rentmirder areas have often served as
sanctuary for domestic rivals. The perception dfeturity linked specifically to the
regions inhabited by highland peoples contribubemaking even modest autonomy claims
a security consideration in which the interest aveseignty and integrity outweighs the
interests highland peoples have in governing therese

2.3.2. Neo-Patrimonial Governance

Another aspect of contemporary governance in Camltbdt is essential to understanding
current state-minority-relations is by its very urat not mentioned in the Constitution.
Patronage and hierarchy have been described aasperfeatures of Cambodian thinking,
politics, and social relations (Chandler, 2008:T})e autocratic system of governance that
is operating behind Cambodia’s constitutional facatiliberal democracy today has been
usefully characterized as patrimonial, or neo-patnial, by a number of authors (CAS &
World Bank, 2006; Horng & Craig, 2008; Hughes, 2068ighes & Conway, 2003;
McCargo, 2009; Pak & Craig, 2008; Pak et al., 20Kieang Un, 2011). The following
discussion shows that the concept also helps exfilai international community’s failure
to promote respect for minority rights. A neo-pawnial system is one that combines
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elements of rational-bureaucratic and patrimonige,rwith the latter based on personal
relationships between patrons and clients. Bradod van de Walle have suggested
characterizing

“as neopatrimonial those hybrid regimes in which tustoms and patterns of
patrimonialism co-exist with, and suffuse, ratictedal institutions (1997: 62).

The authors of a paper on neo-patrimonialism in Kaira argue that

“traditional power, especially the power of patroarsd their networks of clients,
has merged in recent years with the formal struietof government to form ... a
neo-patrimonial form of governméntadding that the ‘informal’ accountability
between a powerful patron ... and his kin, friendsdripolitical network is more
powerful than, and thus just as structurally import as, the formal system of
bureaucratic rules and hierarchié¢Pak et al., 2007: 3-4).

The authors write that in Cambodia’s neo-patrimbsyatem, power is

“amassed around central-level political figures atehtral ministries exercising
control over resources ... the real power is concaett in a small number of elites
who hold concurrent positions within the governmantl the ruling political
party” (Pak et al., 2007: 58).

One might add that power is concentrated in théipall institutions and patrimonial elites
of the Khmer. Cambodia is governed by highly cdizted patronage networks with Prime
Minister Hun Sen at the top. These neo-patrimomabngements éven extend to
ownership rights ... over different lucrative sect@sch as land and forestr{Pak et al.,
2007: 60). The division of natural resources am@agnbodia’s warring factions was
essential to Cambodia’s post-conflict transitioen@ol over land and natural resources as
well as other lucrative domains remains vital te thaintenance of power by Cambodia’s
elites. Under Cambodia’s neo-patrimonial systempdys, politicians, and high-ranking
military commanders are granted control over land aatural resources in return for
political loyalty and financial support for the g Cambodian People’s Party (CPP)
(McCargo, 2009: 5; Kheang Un, 2005). The neo-patni@a system reaches from the very
top to the very bottom of the state. The salariiepublic servants are very low, forcing
officials into corruption that has become the véoyndation of Cambodia’s political
system. Kheang Un has noted theeakness of policy as a factor in popular mobilizait

in this system, as the ruling party draws votersedaon the use of patronage politics rather
than policy platforms (2005: 220). Voters selectitpal parties based on these parties’
perceived ability to provide material resources &g Un, 2005: 222), which helps
explain why constituents continue voting for thding party even where the party
apparently fails to serve them well. Fear and lafckformation are other factors.

The operation of this neo-patrimonial system cbuotes to explaining the enormous
amounts of lands and natural resources that haae tib@nsferred to private interests in the
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form of economic land concessions. These concesgionnot benefit the state budget
(Ironside, 2009: 96; Subedi, 2012a: 47). Instelagly benefit the coffers of the ruling party
and enable high-ranking patrons to maintain thepstpand loyalty of clients at lower
levels of the state. Thus, the granting of landcessions is vital to the CPP’s hold on
power. According to the Cambodian League for thentition and Defense of Human
Rights (LICADHO), more than 2.1 million hectares &nd have been leased to
corporations over the past 20 years (quoted in:las&l 2012). Another 1.9 million
hectares have been leased to mining companies,ahibsh the northeast and north of the
country (Vrieze & Naren, 2012: 11). Other souragggest that over 5.5 million hectares of
forest, land, and fishing grounds are under privaBecession management (Um, 2008:
112). Corporations control 22 per cent of the cotmtsurface area, and economic land
concessions make up 53 per cent of Cambodia’s &tdile land (Strangio, 2012a). In
2011 alone, 251,000 hectares were granted as cowesgto 227 plantation firms (Vrieze
& Naren, 2012: 6). In 2012, 66 concessions witbtaltarea of 381,121 were approved by
the government (ADHOC, 2013: 9; Naren & Peter, 3013CADHO estimates that
400,000 people were involved in land disputes si2@@3 in 12 provinces, whereas the
Cambodian Human Rights and Development Associa(®@DHOC) recorded about
700,000 people who had been involved in disputes tand since 2000 (Vrieze & Naren,
2012: 7).

Clearly, a predatory, land-grabbing, human righitssing state that is based on a highly
centralized, top-down patronage system is not a@wowe framework for building state-
minority-relations of liberal-democratic citizenphiHowever, it is important to note that
different ethnic groups relate differently to theorpatrimonial political system. To over-
simplify, this system is the least disadvantagdousthnic Chinese, who tend to be well
represented among higher-level patrons, specii@tiong the tycoons who benefit most
from it. For their livelihoods, ethnic Chinese fgreely on the natural resources on which
the system preys. Of course, the proportion of dpsoamong Cambodia’s ethnic Chinese
is very small. However, the Chinese community du&sefit from the power of tycoons in
patronage networks through mechanisms such as $hi@ssociations. The neo-
patrimonial system also moderates the exclusiogtluiic Viethamese, many of which are
considered foreigners and illegal immigrants yde ab get around many legal restrictions,
such as by purchasing identity papers, as thevollp chapter shows.

Among Cambodia’s ethnic groups, the neo-patrimasyatem is the most disadvantageous
for highland peoples. Much of their contemporaryrgi@alization can be attributed to the
colonization of the lands and natural resourcesnbich their cultures are based by a
patronage system to which they have even less adbesm they have to the formal
institutions of the state. As the reach of theestatpands once more to the homelands of
indigenous groups, so does the influence of hi¢gwerl patronage interests who now
consider the lands and natural resources of indigecommunities to be at their disposal.
The potential for commercial exploitation of foiesh and near the lowlands has been
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depleted, and there is an increasing shortagendf la contrast, the considerable potential
of indigenous homelands for the exploitation ofunalt and mineral resources and for
agriculture has only relatively recently becomeessible again, due to relative remoteness
and lack of infrastructure. The lands and resounfekighland peoples are now over-
proportionally targeted for neo-patrimonial dispgsson, not primarily because these
groups are singled out by their ethnicity but bseatheir resources are particularly
suitable from a patronage point of view (McCargd6p2 13; Pak & Craig, 2008: 69).
These resources are very lucrative, and they caobtsned with relatively little effort
from isolated, marginalized, disempowered commesitivhose members speak little
Khmer, have no meaningful access to political dentsnaking or to the judicial system,
and little ability to protest or to seek redress Wonside puts it, Weak governance,
widespread corruption and the ease with which iedimus peoples can be duped, coerced
and intimidated has resulted in ... ‘open seasonttentraditional lands and forest®f
indigenous peoples (2009: 99). By some estimat@s,e@onomic land concessions
measuring more than 220,000 hectares were gramt@dtanakiri in 2011 alone, while not
one of the more than 100 land dispute cases betamah communities and powerful
individuals or companies in the province has yeirbsolved (Roeun & Doyle, 2012: 1).
Cambodia’s highland peoples rely on their lands aatliral resources not only for their
livelihoods but also for their cultural survivaloltever, they find themselves at the bottom
of persisting ethnic hierarchies, of the formatestaierarchy, and the patrimonial hierarchy.
The formal as well as the patrimonial side of goaerce lack access points for highland
peoples’ participation and are unresponsive to rthaterests. Highland peoples’
marginalization from the patrimonial system of gmace reinforces their marginalization
from the formal political system. The interest Camiia’s highland peoples have in
realizing the rights indigenous peoples have irerimational law, specifically to self-
determination, land, and natural resources, diyeotintradicts the interest Cambodia’s
neo-patrimonial elites have in controlling and @xohg indigenous lands and resources,
which they now consider their domain and which hawscome essential to the
maintenance of their power. The following map, prep by human rights group
LICADHO, provides an overview of concessions in Gaxha.
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2.3.3. Immigration and Nationality Laws: From Foreigners to Citizens?

A law on immigration was among the first to be senthe new National Assembly in
1994. The law was seen by many as targeting eWiatoamese and constituting the first
step toward their deportation (Berman, 1996: 822je law defines aliens as persons
without Khmer nationality, but it does not defindrider nationality, making it impossible
to determine reliably whether a particular Vietnameerson is a Cambodian national. All
immigrants are required to bring their own passpand to get incoming visas before
entering, conditions which most ethnic Viethamesendt meet. The law requires the
deportation and expulsion of aliens who fail to @ynwith its provisions or who are
found to have entered Cambodia illegally. In onadneg, the law mandates the mass
expulsion of a great proportion of ethnic Viethasdsom Cambodia. As the UNHCR
Mission Chief in Cambodia statedth® law could be the instrument for the mass
deportation of non-Khmers ... This is the publipestation and there is no provision in the
law to stop this (Minorities At Risk Project, 2009). Unsurprisinglthe law was met with
intense protest from international human rightsaaigations, from Vietnam, the UNHCR,
and even the UN Secretary General. In respons@riore Minister Norodom Ranariddh
assured the international community that there ddée no large-scale expulsion of ethnic
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Viethamese. However, the Cambodian and Vietnamesergments agreed that ethnic
Viethamese would continue to be treated as ‘foregighonals’ (Amer, 2006: 394). The
Ministry of Interior agreed to postpone the impletagion of the Immigration Law until
the adoption of the Law on Nationality (Kirby, 19%83).

The Law on Nationality, adopted in 1996, does dongadefinition of ‘Khmer citizen’ but

it is as ambiguous as earlier legal instrumentdny* person who has Khmer
nationality/citizenship is a Khmer citizefArticle 2). As the use of two terms in the
English language translation indicates, the respeéthmer term ‘soncheat’ can refer to
citizenship as well as ethnicity, roughly similarthe English term ‘nationality’. Thus the
legal definition of ‘Khmer citizen’ in the Nationgt Law, like the Constitution, is
compatible with at least two interpretations. Inednterpretation, the article states that
every Khmer citizen is a Khmer citizen, which hasdefinitional substance. Alternatively,
it means that everyone of Khmer ethnicity is a Khrmiéizen, which would exclude all
residents who are not ethnically Khmer. The law owdl for ‘Khmer
nationality/citizenshipto be obtained regardless of the place of bifthy a child ‘who is
born from a parent who has Khmer nationality/citigbig (Article 4), which includes
ethnic Khmer in Vietham. However, given the preogddiscussion, there is, clearly,
another interpretation, which excludes ethnic \Aetese children, even if they are born in
Cambodia. In addition, ‘Khmer nationality/citizefmghcan be obtained byahy child who

is born from a foreign mother and father who weoenband living legally in the Kingdom
of Cambodia (Article 4). This provision would potentially cev a great proportion of
ethnic Vietnamese residents in Cambodia, dependingwhether their parents are
considered legal residents. But the great majofitfgambodia’s ethnic Viethamese entered
Cambodia outside immigration frameworks and theesfoould potentially be considered
illegal, even those who were granted Cambodiarzeri8hip under previous regimes
(Ehrentraut, 2011b: 791).

Naturalization is provided under the law asfavor of the Kingdom of Cambodiand
may be ftejected by a discretionary powe(Article 7). The favor is linked to the
applicant’s ability to assimilate into a thick ception of Khmer culture: applicants must
speak and read Khmer language, knddhrher history, provide ‘“clear evidence that
he/she can live in harmony in Khmer sociegnd “get used to good Khmer custom and
tradition”. Furthermore, applicants must have livembfitinuously for seven years from the
date of reception of a residence card that wasaedsunder the framework of the Law on
Immigratior?’ (Article 8). But no such residence cards had bissned by 2004 (Pyne &
Bunly, 2004: 1), and field research suggests tbhaterhave been issued since.

Predictably, the draft law drew strong criticisnorfr various UN institutions and
international NGOs. Amnesty International, for exden expressed the concern that
“certain ethnic minorities ... may be excluded froamionality rights, and thus be regarded
as illegal aliens (1995a: 63). The Special Representative of the®édretary General for
Human Rights in Cambodia recommended the deletigoravisions that would restrict
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citizenship to persons of Khmer nationalityHe also proposed to clarify hamémbers of
other ethnic communities, including indigenous peopnd hill tribes, Chinese,
Vietnamese, Cham and Lao having appropriate commegtith Cambodia, are eligible, by
right, to enjoy Cambodian citizenshifKirby, 1996) and to recognize the number of gear
a person has lived in Cambodia prior to adoptiotheflaw. The successor in his office in
1997 stated that the use of the term ‘Khmer’ indtef ‘Cambodian’ could lead to the
exclusion of certain ethnic minorities. Furthermoféhe harsh provisions relating to
naturalization raise the possibility of statelesssdor thousands of persons residing in
Cambodia and possessing no other nationaliifdammarberg, 1997: 29). The UN
Committee on the Elimination of Racial Discrimirmati expressed concern that the
Nationality Law, by stating that Khmer nationale éinose with a Khmer parentnakes it
difficult for persons belonging to minority groups, particular ethnic Viethamese and
indigenous people, to establish their citizenslapd recommended appropriate revisions
(CERD, 1998: 3-4). The UN Committee on the Rightthe Child expressed concerns that
the law may lead to discrimination against childoémon-Khmer origin and that it might
leave as stateless a large number of children imo@ambodia (United Nations, 2000: 6).
However, the only change to the draft law was #maval of a provision that allowed
taking away citizenship from naturalized Cambodi&ms “insulting and contemptuous
behavior towards the Khmer peopldnterestingly, ethnic Khmer from Vietnam are
officially considered Khmer citizens when in Camtaddeven though in practice they face
considerable obstacles when trying to access thefite of their Cambodian citizenship
(CCHR, 2011). The formal inclusion of the Khmer Kras consistent with the Nationality
Law’s definition of Khmer citizenship only if thethenic interpretation is utilized, which
tends to exclude Cambodia’s ethnic Vietnamese.sitibu the concept of ‘Khmer citizen’
is meant to serve the double purpose of includithgnie Khmer outside Cambodia and
excluding ethnic Viethnamese inside Cambodia.

The following chapters deepen the investigatiorstate-minority-relations in Cambodia,
with a focus on ethnic Viethamese and highland [gsopAmong Cambodia’s ethnic
minorities, these groups’ members arguably faceytheest and most urgent disadvantages
in terms of economic opportunities, political poywand social prestige, but for very
different reasons. Ethnic Viethamese are an immiggeoup that is involuntarily excluded
from the nation’s mainstream institutions. Highlgmebples are homeland minorities who
are involuntarily included into the majority sogietEthnic Viethamese and highland
peoples are also the most vulnerable minority gganpCambodia, but the nature of their
vulnerability is very different. A Vietnamese idéwntis still linked to exclusion and fear
whereas indigenous identities remain associated shme and stigma. In contrast, the
accommodation of ethnic Chinese and Cham in Cambalirelatively successful. A

"For example, in a meeting with the US Assistantr&acy of State for Population, Refugees, and
Migration, in February 2007, Cambodia’s MinisterFdreign Affairs Hor Namhong stated thathmer
Krom who are living in the Cambodian territory, dreated and can enjoy equal rights as the Cambodia
citizer? (Ministry of Foreign Affairs, 2007).
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Chinese, Cham, or Lao identity can be a sourceafi@mic opportunities, political power,
and social status in Cambodia. The following chiaptesents the findings of field research
related to Cambodia’s ethnic Vietnamese, while itmaining chapters analyze state-
minority-relations with a focus on highland peoples
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3. Perpetually Temporary: Citizenship and Ethnic
Vietnamese

3.1. The Prospect for Citizenship

Field research pertaining to Cambodia’s ethnic ndatese was undertaken in Kampong
Cham, Kampong Chhnang, Kampot, Kratie, Pursat,kKartlal Provinces as well as in the
capital. Findings suggest that a majority of ethWietnamese in Cambodia are not
Cambodian citizens, in their own description ofitihegal status as well as in statements of
officials at various levels of the state. The refjoh of ethnic Viethamese residents
operates largely outside the legal framework ofitm@igration and nationality laws. Lack
of secure citizenship status is directly linkedaowide range of disadvantages ethnic
Vietnamese residents experience in many spherssaél, political, and economic life.
This insecurity of ethnic Vietnamese’ legal statusates considerable obstacles to their
participation in mainstream society and its insiis. They have no right to vote or to
stand in elections and are unable to work leg&8lBcause ethnic Viethamese do not have
the right to own land, many live in houses and camitres that float on Cambodia’s lakes
and rivers. Ethnic Viethamese metics face additiatifficulties in accessing public
services, in obtaining marriage, births and deatsificates, building permits, business
and driving licenses and even SIM cards, and ivetiag inside and outside Cambodia.
Because they cannot borrow from banks, they havpato substantially higher interest
rates for money from unregulated lenders. Limitedess to the legal system reinforces
vulnerability to abuse and discrimination by pubilicstitutions and the wider society.
Because their uncertain legal status, ethnic Viegse metics are unable to develop a
sense of securely belonging in Cambodia.

Generally, people who identify, and are identifieg others, as ethnic Viethamese are
considered foreigners by the authorities and afenoacutely, aware of this official
classification. Relatively rare exceptions fromsthile are a few who were able to prove
their pre-1975 Cambodian citizenship, ethnic Vieteae women who have married
Khmer men and their children. In these cases,etihip documents are provided by
authorities at the end of an elaborate administagirocedure. Ethnic Viethamese who
have gained citizenship in one of these ways arkteaenjoy secure status and the same
set of rights enjoyed by Cambodian citizens of Khne¢hnicity. Aside from these
categories, most respondents were not aware ofscakeethnic Vietnamese legally
becoming Khmer citizens. Significantly, the NatibtyaLaw states that children of a
Khmer mother or father are entitled to citizenslidpwever, citizenship does not appear to
be conferred on children of Viethamese men in agitectice, which was confirmed by
local officials as well as ethnic Viethamese resjsnts.

A wide range of different identification documerte in circulation among Cambodia’s
ethnic Vietnamese, issued by different authoriieder different regimes. Most commonly
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used are immigrant documents, which must be reneavedy 1-2 years for substantial
fees. None of these documents appear to be resided issued under the framework of
the Immigration Law. Nevertheless, respondentssacvirtually all the communes visited
reported that police authorities issue ID cardsréturn for bribes. Many Khmer
respondents complained bitterly about this practiceugh many statements appeared to
exaggerate the scale and consequences of thiscpraddiany ethnic Viethamese long-term
residents, too, expressed frustration about redemhigrants obtaining at least the
appearance of citizenship, while they themselveyg legally qualify for citizenship but
were unable to obtain even this semblance of meshigerThose who have national 1D
cards irregularly issued to them commonly changé teame and place of birth. However,
this does not remove the insecurity of their legjatus.

While a significant number of ethnic Viethameseadests hold irregularly issued ID cards,
these documents are widely considered to be otddnvalue, because they can be, and
have been, taken away and invalidated by authsritie Kratie Province, for example,
many ethnic Viethamese respondents reported beithedcfor a meeting at the provincial
police department in 2007. During the meeting, ipg@dnts were informed that ID cards
issued during the past few years were invalid. Thei cards were taken in return for
receipts and assurance that new cards would bedsdthis, however, never happened.
Many respondents said that following this meetthgse ethnic Vietnamese who still have
such ID cards avoid showing them.

3.2. Low Level of Institutionalization

The Viethamese association in Phnom Penh was rexsmhby the Ministry of Interior in
2003. It has since assisted with the formalizatbmprovincial associations in 19 out of
Cambodia’s 23 provinces. Provincial associationsntaa chapters in those districts in
which significant communities of ethnic Viethnameasside. Despite the appearance of a
hierarchical organization covering almost the enKingdom, provincial associations are
rather informal institutions. Cambodia’s ethnic tvi@mese community is characterized by
a low degree of institutionalization, particulanyhen compared to ethnic Cham and
Chinese. Viethamese associations are sometimegyeult as institutions of a parallel
Vietnamese society in Cambodia, even as an instruroé Viethnamese colonization,
particularly by representatives of opposition atiThese claims are implausible in light
of the low capacity of these associations and #wy ynodest scale and nature of their
activities. Provincial and district associations &yosely organized groups with voluntary
membership and little resources, led by voluntdieials operating out of coffee shops or
member’s homes. These associations are not aleragnters of power. Association
officials exercise little control over members. Asgtions own no significant property and
their modest funds consist for the most part of twitide is collected in membership fees,
from buying and re-selling cemetery land to memfanilies, contributions from the
Vietnamese embassy, and some donations from @sadabroad. The primary purpose of
associations is to aid ethnic Viethamese familiaemin need, such as in cases of sickness
and death and with distributing rice and other sieppprovided by charities abroad among
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poor families. Within their modest means, assomreti also promote the teaching of
Vietnamese language and script, support the (rstdbéshment and maintenance of
Vietnamese temples, and assist members in dealithgawthorities. Association officials
might informally mediate in conflicts involving or@ more Vietnamese parties. Several
association officials pointed out specifically thregsociations do not get involved with
political issues and have no part in decision-mgkimhich is the domain of the state and
Cambodian law. In difficult cases, the Viethamessoaiation might seek assistance from
the Vietnamese embassy.

Many ethnic Viethamese families abstain from mersibigr and participation in

Vietnamese associations, to avoid membership fegsalso to avoid the stigma and
potential insecurity perceived to be involved irbjicly identifying with the Viethamese

community. Most ethnic Viethamese also keep théstadce from the institutions of

Cambodia’s mainstream society. As one official e Viethamese association in Kampot
remarked:

“Viethamese dont dare participating in social agties established by the society.
In the existing institutions of the society, weedaot participate”.

Similarly, an association official in Kampong Chasescribed the situation of ethnic
Vietnamese and the role of the association asvistlo

“Since the Viethamese withdrawal from Cambodia @89, most Viethamese are
hibernating, just to survive. Even with the forroatiof the association in 2003,
people dare not participate in it, because somefaghtened to get involved with
political issues. This is so not just here but gwdrere”.

Clearly, Vietnamese associations cannot make uph@mrexclusion of ethnic Viethamese
metics from mainstream institutions and developmegmbjects. Nevertheless, a
considerable number of ethnic Viethamese respoadidcribed associations as the best
protector of their interests in Cambodia, not beeathey are so effective, but because
ethnic Vietnamese do not have representativesdnrstitutions of the Cambodian state
and because there are no other institutions wiling able to respond to their needs.

3.3. Contested (Co-) Habitation Histories: ‘New’ and ‘Old’ Vietnamese

A distinction among Cambodia’s ethnic Viethameseicmnly made in the literature as

well as in public discourse is between ‘old’ an@wn Viethamese, those whose families
have lived in Cambodia before the Khmer Rouge pegind those who came after it. Many
‘old’ Viethamese families have returned and settiexse to where their families lived in

the past. Respondents from among the great majokigthnic Viethamese communities
visited reported that most families belonging teitlftommunities were ‘old’ Viethamese.

Many expressed feelings of regret and injusticestlrbeing regarded as foreigner, as did
one Vietnamese resident of a community in Kampohlrang:

“Most Viethamese people around here were born hadetlzeir families have lived
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for a long time in this area, in several places wad here. We are considered
newcomers, but we have been here for many Years

In contrast to ethnic Vietnamese respondents, loffadials routinely gave substantially
lower estimates of the ‘old’ proportion of partiaulethnic Viethamese communities. While
the accuracy of claims from either side could mdwbrified, what clearly emerged is that
the habitation history and prior legal status dingt Viethamese in Cambodia remains
highly contested, not only in national politics lalgo at the local level.

Local officials often stated that ethnic Viethamesene only after there was peace in the
early 1980s and acknowledged the pre-1975 resideinoany of those families only upon
further inquiry. As one commune chief in Kampongh@ang confirmed in response to
follow-up questions:

“Most Viethamese moved to Vietham during Pol Pat ath others were killed. The
old were born here four or five generations agdgeAPol Pot they returned to their
birth places”.

Some local officials also played down the sufferafgethnic Viethamese during the Pol
Pot period. The following statement from one comewghief in Kampong Chhnang
accurately highlights the feeling expressed by mlacgl officials that ethnic Viethamese
do not belong to the Khmer nation or to Cambodia:

“The Vietnamese are not born here but came jusrdfiere was peace. They are
residents, not Khmer citizens. Vietnamese wereledlired up during Pol Pot”.

Despite the profound difficulties many ethnic Vietmese face in Cambodia, an
overwhelming majority of respondents unequivocalbnsidered Cambodia their home
country and wished to become citizens. Local daifgciwere commonly aware of but
unresponsive to this desire, a situation that etMietnamese respondents described as
unjust, as did one woman in Kampong Cham:

“The authorities tell us that we are temporary ... Wave been here for many
generations but we are never permanent”.

Similarly, one Viethamese man in Kampong Chhnangpiained:

“My family has lived here for three generations; mmandparents lived here and
now the younger generation. | was born here, aadlstill not a citizen”.

Many ethnic Vietnamese families who reside in Cadiddhave not lived in, nor even
visited, Vietnam in decades. For many children &mehagers, Cambodia is the only
country they know, as one elderly resident in Kahgmnted out:

“Some Vietnamese who live here have not visiten timeneland in ten years and
their children dont know the faces of their graagdgnts and the place where their
ancestors grew up”.

Even though memories of past persecution remaiid \damnong older members of ethnic
Viethnamese communities, respondents often describent feelings of attachment to

74



particular localities in Cambodia as stronger, &bk @he male respondent in Kampong
Chhnang, in response to the question where his limme

“Here. If there is another war, we flee to anothmace and return after it. We have
a good feeling here”.

A significant number of Viethamese residents palnbet that their families owned land
prior to the Khmer Rouge period, such as an eldedident of a small floating community
in Kratie Province:

“We owned land near here but it was confiscatedirduiPol Pot, and we fled to
Vietnam. Since we returned we have been in thecusituation”.

Ethnic Vietnamese respondents often felt that oiisoation and exclusion from
mainstream society was reserved for members af gneup, while other ethnic minorities
have full citizenship rights. One man in Kampong@dng Province, for example, said:

“Cham and Khmer are tolerant of each other but abVietnamese. The same goes
for Chinese, they have the same rights. Only Vietse don't have rights”.

In many communes, ethnic Viethamese residents kad bold by the authorities in the
past that they would receive full citizenship ie fiuture. This has heightened the sense of
frustration among ethnic Vietnamese about the naation of their uncertain status. In
interviews with local and provincial officials, thmost commonly stated reason for this
delay was that authorities needed to establish plee1975 legal status of ethnic
Viethnamese families and whether or not family merslveere born in Cambodia. This is
plausible in light of the immigration and natiotgliaws and the fact that virtually all
public records of pre-1975 residency and citizemshere destroyed. Only a very small
proportion of ethnic Viethamese residents havei@afft proof of their family’s status in
Cambodia more than 30 years ago. However, the etyoofithe administrative effort that
would be required on the part of local authorit@sletermine the pre-1975 status of large
numbers of ethnic Viethamese contrasts sharply téhimpression that no significant
efforts are being made by the competent authorittesactually obtain the required
information.

Associations of ethnic Vietnamese families existmany of the provinces and districts
with significant ethnic Vietnamese communities. Rspntatives of these associations
often expressed the view that local officials innp@ases knew which families resided in
their area before the Khmer Rouge. However, loati@ities were unwilling to use their

knowledge for regularizing the status of ethnic ti@mese, even though Vietnamese
association officials had offered their assistancassessing the validity of claims of prior
residency and citizenship. Some state officialsnaokedged that there is a legal
framework for citizenship and naturalization buaigied that it required a sub-decree to
become operational. Many local officials expresshd view that providing ethnic

Viethamese with Cambodian citizenship was an unalelel course of action, occasionally
hinting at political motivations behind the implemtation gap, such as by mentioning that
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“there are many opposition partiesSome local authorities even claimed that ethnic
Vietnamese remain foreigners because of their aéfts renounce their Viethamese
citizenship. However, most ethnic Viethamese regglen Cambodia do not have
Vietnamese citizenship (Nguyen & Sperfeldt, 2012:54). A great majority of ethnic
Vietnamese respondents said that they would hagpilg up any claims to Viethamese
citizenship they may have in exchange for Cambodigenship.

Other local officials claimed that ethnic Vietnaraegere ineligible for citizenship because
they frequently change locations and go back tdandi®, as did one commune chief in
Kratie:

“Viethamese are foreigners because they often @i bad forth. They stay on both
sides of the border, depending on which side iebé&ir them”.

Implied in such statements is often the notion #thhic Vietnamese are opportunists who
lack sufficiently strong attachments and loyalty@ambodia to be considered citizens.
Officials often complained that these families failinform authorities about their arrival
and departure. Indeed ethnic Viethamese respondsorifirmed the existence of a
significant population of ethnic Viethamese seabomégrants who move between
communes in Cambodia as well as between VietnamCamdbodia, according to where
they find better living conditions. Officials’ estates of the proportion of seasonal
migrants were routinely considerably higher thapsthof ethnic Viethamese respondents,
of which some highlighted that many mobile familigsve ancestors in Cambodia, too.
Moreover, the unstable residency of many ethni¢némese, specifically those who live
in floating villages, is in good part a consequen€exclusion from citizenship rights.
Nevertheless, there is among those ethnic Viethamé® recently moved to Cambodia,
and who are born in Vietnam, a significant promortwho consider Vietham their home
and who may not be seeking citizenship status miscalia.

Many Khmer respondents felt that ethnic Vietnamasejustly excluded from citizenship
and spatially separated from mainstream societjerQfthese respondents claimed that
ethnic Viethamese fail to integrate and to respleetlaws, that theydont fit in well with
Khmer, and “disturbsociety. One Khmer village chief in Kampong Chhnang expal:

“Viethamese are different, when they drink, thegadpin loud voice and Khmer
dont prefer it. Khmer dont prefer living close Yoetnamese. They live in their own
group”.

Not only Khmer, but also Cham and Chinese respdsdeammonly expressed feelings of
dislike towards ethnic Viethamese communities, idsotie young ethnic Chinese woman
in Kratie:

“With Khmer, we can get along well, and also havieimarriage. But we dont like
Vietnamese, and if they ask for marriage we dagrea ... | dont know why but we
dont like living among Vietnamese and | never aeg Chinese getting married
with Viethamese”.

What many statements from non-Viethamese resposdeatl in common was that
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exclusion of ethnic Viethamese was justified bagsedyroup membership rather than the
validity, merit, or legality of individual and fatyi claims to citizenship. Many Khmer
respondents took for granted that ethnic Viethanaesdoreigners simply because they are
ethnic Viethamese.

In contrast to Khmer interviewees, most ethnic Maebese respondents felt that their
exclusion from Cambodian citizenship was deeplysingand the single biggest problem
they faced in Cambodia. Expressions of regrets tabus situation were a ubiquitous
feature of interviews with ethnic Viethamese in gmpvince. One man in Kampong
Chhnang complained:

“Other than us, only criminals in jail dont hav®Icards”.

Many ethnic Vietnamese residents acknowledgedithabuld be unrealistic to expect all
ethnic Viethamese residents to become citizensraattoally, especially those moving in
and out of Cambodia. However, many felt that ifyoal significant proportion would be
given legal status on transparent grounds, it wbeldair and give other people hope that
they, too, could eventually become full membersatfiety.

3.4.Detached from Land and Citizenship - Living on the Water

Ethnic Viethamese metics cannot legally own lanaurses. For this reason, agriculture is
not a viable livelihood option for them. Many reather than own the houses they live in,
which tends to increase the costs of living. Whalesignificant proportion of ethnic
Vietnamese families in Cambodia appear to have smrteof legal title to land or a house,
these are often based on contestable citizenshipnaents obtained through bribes or
registered in the name of relatives or friends waitbre robust legal status. In both cases,
ownership remains vulnerable to legal challengecmdiscation.

One striking consequence of the ethnic Vietnamiesdigibility for land ownership is the
existence and considerable size of ethnically \detese communities that are literally
floating on Cambodia’s major rivers and lakes. Ehgsttlements consist of houses, which
are kept afloat by stacks of bamboo, containersttugr materials underneath them. These
communities’ literal lack of attachment to the lanaite fittingly symbolizes the situation
of ethnic Viethamese who are prevented from puttiogin roots in Cambodia. There are
floating communities equivalent in population stpea town, containing floating shops,
churches and temples, gas stations, stables &ingatattle, and facilities for raising fish.
However, schools, health centers, clinics, androplblic service facilities in most cases
do not exist or are located far away, often on ltm@. One of the preconditions for
accessing public services is the ability to takegland expensive boat rides.

Many floating communities are ethnically almostleso/ely Viethamese and Viethnamese
language is most commonly used for interaction agn@sidents. The existence of these
self-contained, homogenous communities and theiatiap separation minimizes

interactions between members of ethnic Viethamesenwnities and the larger society
and represents one of the great obstacles etheimarmese face in their often sincere
efforts to integrate into public institutions amal learn the official language. There is a
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general scarcity of public institutions in whichheic Viethamese participate alongside
members of mainstream society and of public spacesvhich members of ethnic
Vietnamese encounter members of other ethnic grolipgs scarcity is particularly
pronounced among floating communities. Residentse Haw opportunities to study or
practice Khmer language, and few livelihood oppaities exist that would make the effort
seem worthwhile. Intermarriages are rare. The seépaess of floating villages also
supports widespread claims that Vietnamese faihtiegrate into Khmer society and these
claims serve as justification for perpetuating tlseiparation, closing a reinforcing cycle of
exclusion. A majority of residents of floating comnities said in interviews that they
would prefer living on the land, though a signifitaninority preferred living on the water.
That many ethnic Viethamese residents are livinghenwater against their will is not
always acknowledged by Khmer officials. As a Khmélage chief in Kampong Cham
Province claimed: They don’t care to buy land. They prefer living the watet. Some
Vietnamese respondents said they did not attempivtoland to avoid conflicts that might
arise from the impression that they are competiitly khmer for scarce land.

3.5. Livelihoods Limited by Law

Many ethnic Viethamese respondents felt that taek of secure status considerably and
unjustly limited the choice of occupations opentiiem. Agriculture, the most common
livelihood among Cambodia’s population, is not gstian for most ethnic Viethamese
because they cannot legally own land. They alsmaiahold jobs or run businesses that
require formal permissions or serve in public @fi¢ishing and fish raising as well as
construction and craftsmanship are among the indastany ethnic Vietnamese engage
in. Others collect recyclable materials and itemsepair or resell, run small businesses
such as selling coffee or desserts, or making kéysg the streets. Others are servants or
sex workers (Lainez, 2011). Livelihoods based shifig were once lucrative because of
the abundance of fish in Cambodia’s many lakesrasals. However, respondents agreed
that fish catches had declined dramatically dutimg past few decades and so has the
prospect of livelihoods based on them, in absotatens and relative to others. While
Khmer and Cham families engaged in fishing gragusilipplement this livelihood with
other sources of income, ethnic Vietnamese havéefaer possibilities to diversify their
livelihoods, especially outside the fishing seas@s. one commune chief in Kratie
confirmed:

“If we compare, the Vietnamese are poorer, becaty dont have land for
farming. Most depend on fishing for their livelilt3o

Similarly, the chief of a commune with a substdrt@ating ethnic Viethamese community
in Kampong Chhnang explained:

“Anyone with supplementary occupations is bettér Mbst people who dont have
supplementary occupations become poor”.

Many respondents said that ethnic Viethamese wetterboff in the past due to their
fishing skills, but that their livelihoods and stiands of living had declined relative to
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those of other ethnic groups. In some areas, refgps reported that ethnic Cham were
previously poorer than ethnic Viethamese but todes doing better, at least relatively,
because they can supplement fishing with farmindy @ther livelihoods. One Vietnamese
man in Chhlong in Kratie Province, for exampletesta

“Compared to the Cham, in the 1980s they were pabnbw they are better off
than Viethamese, because they have the right tddmdy Even if | had money, |
could not buy land

Many respondents among fishing communities comethinitterly about police and other
authorities singling out Vietnamese to collect bapeven in cases where no laws were
broken. One Viethamese man in Kampong Chhnang dpokeany when stating

“During the fishing season, people fish and theig@lill arrest them if they don't
pay. They do not implement the same for Khmer. @lsgyiminate. | do not know
which law they use. If they use a law, it shouldhgesame for Khmer but it is not”.

In Kratie, ethnic Viethamese reported they werenednat times from selling fish in the
markets of main towns. Ethnic Viethamese resporsdafdo said they were punished
harder if they were caught fishing off-season, ifighwith illegal fishing equipment, or

inside protected areas.

3.6. Factors Constraining Khmer Language Acquisition and Use

Skills in writing and speaking Khmer language amited among many members of
Cambodia’s ethnic Viethamese communities. Predigté&hmer language skills are most
common among ethnic Viethamese whose families diepersed among other ethnic
groups. Living in predominantly ethnic Khmer comntigs means that Khmer language is
used in local day-to-day interactions with othemeoaunity members and often among
family members as well. In Kampot Province, whdtei Viethamese tend to settle more
dispersed and where floating communities are ma@y children of ethnic Viethamese
parents attend public schools and do not speakafie¢se language.

In contrast, Khmer language is least spoken an@émstmbd among floating communities
and ethnically homogenous communities on the lamdhese communities, Vietnamese
language tends to be used within the family and rgrm@mmunity members, including
children playing with each other, who often knotildi Khmer language. As an elderly
resident of a floating community in Kampong Chhnarglained:

“For Vietnamese who live close to Khmer, the yopiay together so they speak
Khmer, too. But those who live like this, they dokmow Khmer language”.

One middle-aged woman living in a floating commumit Kampong Cham said:

“My husband has been here for 20 years but he fihtard to express himself in
Khmer”.

Low levels of Khmer language skills are attributalih good part to the scarcity of
opportunities to learn Khmer language and to Ihadids that limit interaction with Khmer
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speakers and do not require knowledge of Khmeruageg or literacy. It is also due to the
unavailability of opportunities that would make tbensiderable effort required to learn
Khmer language seem worthwhile. Ethnic Viethamebe wannot be sure if they will be

able to remain in Cambodia and who are limitediwelihoods that do not require more
than minimal Khmer language skills have less mditivato learn the language of the
ethnic Khmer majority they perceive as rejectingl axcluding them. Parents whose
livelihoods require little literacy and who do nekxpect better opportunities for their

children are less likely to attempt to overcome tloasiderable obstacles they face in
seeking education for their children.

3.7. Factors Constraining Participation in Public Education

Many education officials at the provincial level demlined the principle of non-
discrimination in the provision of public educatiamd claimed that children of ethnic
Vietnamese parents have full access to state schblwever, interviews among local
officials and community members suggest that thepgtion of school-age ethnic
Vietnamese children attending state school is anlislly lower than among their ethnic
Khmer peers. In practice, education officials ofégapeared to consider ethnic Viethamese
to be outside their mandate. It was not rare fonmoine councilors to estimate that more
than 90 per cent of ethnic Khmer children and teas 10 per cent of ethnic Viethamese
children in their commune attended state schoolgntiews with community members
and local observation often indicated lower lewdl&hmer participation and higher levels
of Viethamese participation in actual practice. &ltheless, a large ethnic participation
gap in public schooling existed in most communested. The size of this gap varied
widely between provinces but also between distactd communes in the same province.
The gap in school participation between Khmer amtndamese children was particularly
pronounced among floating communities, where adadespublic schools rarely exist. In
Kampot and Kratie Provinces, a considerable nurobeespondents reported that ethnic
Vietnamese students have full access to publicdshehereas complaints about obstacles
were particularly common and participation levefgpeared often lower in Kampong
Chhnang and Kampong Cham Provinces.

Ethnic Viethnamese parents often highlighted theiSgant institutional and administrative
obstacles to participation in public education tae¢ in good part related to their legal
status and ethnicity. As the teacher of a floatinfprmal Viethamese school in Kampong
Chhnang pointed out:

“Among villagers here, most dont know that thewéahe right to send their
children to state school. They do know that theg fzhallenges if they try”.

Ethnic Viethamese parents are often not made athatetheir children have the right to
education in public schools. As one ethnic Vietnsenevoman in Kampong Cham
remarked:

“If authorities would disseminate information th&tetnamese have the right to
education, many parents would be happy, and mor@dveend their children to
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school”.

Education departments and local authorities comynarnduct public awareness
campaigns prior to the school registration perioarder to encourage parents to register
their children. However, only in rare cases do ¢heampaigns cover ethnic Viethamese
communities. One provincial education director esged the view that informing
Vietnamese parents was the responsibility of trenédmese association, while association
officials said they did what they could but haduiffisient capacity to cover much ground.
Many ethnic Viethamese respondents reported thitt bertificates and residence books
were required for school registration and that theeye unable to obtain such documents
from local authorities or had great difficulty olsimg them. Some said they had to pay
more money than ethnic Khmer parents do for regigjeheir children. In a small number
of cases, Viethamese students were unable to mtdoeeigher grades or were unable to
attend university or to study abroad due to thewmkl of citizenship status. As one
Vietnamese father in Kampong Chhnang complained:

“I have one child which completed grade 12. Shencdrgo to university because
she is not considered citizen. Chinese and Chaldrehican go to university”.

Meaningful participation of ethnic Viethamese cheld in public schools is constrained by
the limited command of Khmer language ethnic Vieteae students often have compared
to their ethnic Khmer peers, particularly in primmaschool. Khmer is the exclusive
language of instruction, and assistance for stwd@hbse first language is not Khmer does
not exist. Some ethnic Viethamese students exparibring looked down on and cursed
by other students.

Poverty is another major factor constraining ethviietnamese participation in public
schools. Many ethnic Viethamese parents need tfeidren to assist with livelihood
activities or to look after the house or siblingbile they are away making a living.
Particularly among floating communities, schoolsdt¢o be kilometers away on the land
and many parents are unable to afford expensiug tlansportation by boat. Livelihoods
based on fishing often take residents far away fhmmes and schools for several days.
Furthermore, parents who do not expect better jobgheir children do not prioritize
education, as one Viethamese woman in a floatimgneoonity in Kampong Cham pointed
out:

“Viethamese children just learn how to read andteriMore Khmer children go to

school, and they reach higher grades. Viethamese €hfficulties and are poor.

They cannot send all children to school, and Vietegse children complete fewer
classes”.

Another obstacle to ethnic Viethamese children®igpation in public schooling is that
parents with little education and Khmer languagéissare limited in their ability to assist
or monitor their children’s progress in school. é® Viethamese man in Kampong Cham
explained:
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“Some parents cannot read and write Khmer. From dgrawo, they cannot
understand or help their children with education”.

Many ethnic Viethamese parents and children areodmsged from pursuing education,
because they experience exclusion from jobs thatdwmake it worthwhile. As one ethnic
Vietnamese man in Kampong Chhnang explained:

“Our children have less hope for good jobs, becatisd parents cannot find good
work”.

The chief of a commune with a major floating Vietrese community confirmed that

“Viethamese dont expect that they could get a gmddeven if they had higher
education”.

In some Vietnamese communities, there are infostlabols for Viethamese children, with
classes typically taking place at a villager's rusonducted by teachers who receive
modest salaries made up of contributions from stigigarents. Viethamese schools are
sometimes assisted by Viethamese associations, asicvith obtaining the required
permission from authorities, but associations kwekfunds for more substantial support. In
some cases, there are private schools run as basgend schools run by Christian
charities. Some Viethnamese association officialsnitroeed vague plans to establish
Vietnamese language schools, but these plans raratgrialize, mainly due to a lack of
funding. Ethnic Viethnamese parents with Cambodiéizenship prefer their children
attend state and private schools rather than Mfietise schools. Parents who can afford it
let their children attend both public and privatdh@ols where this is possible. Parents
whose children attend only informal Vietnamese stiend to be the poor.

3.8. Exclusion from Local Governance

As part of Cambodia’s decentralization reform, 1.6&al commune councils were for the
first time directly elected in 2002. Powers arengetransferred to these local councils,
with the stated objectivesd strengthen and expand local democira¢yo promote local
developmerit and "o reduce poverty based on the principles ofdé&mocratic
representatioh and “participation of the peopfe(RGC, 2005: 5). Given these objectives
and principles, decentralization reform can plalystontribute to remedying the excluded
situation of many ethnic Viethamese residents. H@wefield research suggests that the
benefits of decentralization reform largely bypamic Viethamese communities, in good
part due to deliberate policies of exclusion.

The Law on Commune/Sangkat Administrative Manageénrequires candidates and
voters to be Khmer citizensand to have Khmer nationality at birth (Article 14). These
requirements formally exclude almost all ethnicti@amese and even naturalized citizens
from active and passive participation. Accordingigne of the commune councils visited
had any ethnic Viethamese members, even wherecetiethamese make up a substantial
proportion of the local population. Expressiongegret about the absence of democratic
representation and participation were common anedigic Vietnamese respondents. One
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elderly man near Phnom Penh stated:

“Vietnamese never stand for election and there @age Viethamese councilors.
Viethamese have no voice in the council, no mattbether the council is

controlled by the ruling party or the oppositioneiamese are only low level staff
and have no opportunity to run for office becaugedwnt have IDs”.

According to the same law, commune councils seleetchiefs of the villages in their
constituency (Article 30). Ethnic Vietnamese ard nonsidered as candidates for this
position, even in villages where ethnic Viethamesske up the majority of residents. All
villages are further divided into ethnically rathesmogenous groups of 100 households,
which are sub-divided into groups of 50 househdiaisong ethnically Viethamese groups,
people who are already recognized as leaders atheimgcommunities are often appointed
as group chiefs. Group leaders are not state alfficgind do not receive salaries. Typically,
Khmer and Vietnamese families have different grdeaders and so do Viethnamese
families on the water and Viethamese families om ldnd. These leaders of ethnically
Vietnamese groups, rather than village chiefs @tndAmese associations, constitute the
main link between Viethamese communities and saatéorities at the local level and
above. Group leaders may participate informallyillage- and commune-level meetings.
Vietnamese associations tend to have only inforahhoc relationships with councils and
village chiefs and rarely participate in formal &eneetings. Councilors seldom interact
directly with members of ethnic Viethamese commiasjt not least because these
communities are not formally part of their consitgies. When asked about ethnic
Vietnamese in their constituency, many councilorsnierviews were quick to point out
that their mandate covers citizens only and thegifmers weretnder the contrdlof the
immigration and border police. Routinely, ethniceMiamese are excluded from the
council's information dissemination activities. Matocal officials in areas with ethnic
Vietnamese communities did distinguish between '‘a@dd ‘new’ Viethamese and
reluctantly acknowledged that many ethnic Vietnanksnilies have lived in Cambodia
for generations. Nevertheless, in actual governnpeattice, these families are lumped
together with recently arrived migrants, basedrenassumption that all ethnic Viethamese
are foreigners by definition. Often, neither legdtinctions nor the popular distinction
between ‘old’ and ‘new’ Viethamese appears to haneh practical significance in state
practices.

Councilors in virtually all communes visited werbleato present what appeared to be
rather accurate and detailed statistics of ethnomgs in their constituencies. In many
cases, the councils’ ethnic accounting included lmens of ethnic Viethnamese residents. In
other communes, councilors did not have, or whemwilling to provide, numbers on
ethnic Viethamese residents and suggested to requetbers on ‘foreigners’ from the
competent police authorities instead. In contrastauncilors and village chiefs, however,
police officials were very reluctant to agree ttemiews and avoided answering questions
pertaining to ethnic Vietnamese residents. Thislasisibly due to political sensitivity, the
widespread practice of illegally selling identitggers, lack of knowledge of relevant laws
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and uncertainty about their proper applicationwai as considerable legal penalties for
forging identity documents. According to the Imnaigion Law, anyone who falsifies
resident cards shall be imprisoned from five tteéh years (Article 32). The Nationality
Law requires the same penalty for officials who vie identity cards of Khmer
nationality to people who are not Khmer citizenstide 21). Interestingly, ‘Chinese’ were
not accounted for as a separate category in thistgts of most communes, even where
separate numbers of Cham, various highland peopleao were recorded. Members of all
these groups were unambiguously considered Khnteews by virtually all officials
interviewed yet only ethnic Chinese tended to hesimered as Khmers and not accounted
for separately.

One aspect of exclusion ethnic Viethamese expegigntocal governance is that they lack
access to relevant information and opportunities darticipation. As one Vietnamese
association official in Kampong Chhnang explained:

“There is a lack of information dissemination frahe state to Viethamese people.
Most Viethnamese have low education, and only aceewread and write. Members

of the commune council never come to dissemin&temiation among members of

Vietnamese communities”.

When asked about his community’s attitudes towatitls commune council, one
Vietnamese man in Kandal Province responded:

“The commune council never visits, consults, orpeufs us. Vietnamese villagers
have to help themselves”.

Respondents from all ethnicities, including Khneaid they felt neglected by commune
councils. However, there is a particularly pronaomsense of abandonment among many
ethnic Vietnamese communities. Given the percepttbat local authorities are
unresponsive to the needs of ethnic Viethameseted discriminate against them, many
ethnic Vietnamese keep a low profile and avoid eatlthan seek interaction and
engagement with local authorities. As one man iati€rProvince mentioned:

“The commune council will not improve our situatiorhe real situation is that
Vietnamese dont dare complaining, they stay camet dont try to raise issues”.

Many councilors confirmed that ethnic Viethamese eaxplicitly excluded from local
meetings and from information dissemination. Onemwmne chief in Kratie noted about
participation in local meetings:

“As a commune council we never consider invitingeiffners... also for meetings
at the village level, they could not participatelyoKhmer, Cham, and indigenous
people but not foreigners”.

Commune-level Planning and Budgeting CommitteesQPBvhich were established to
help prioritize local development projects in atggvatory manner, have no ethnic
Viethamese members. Respondents reported thatcetheinamese are generally not
invited to the committee’s meetings, as did onkagé chief in Kampong Chhnang:
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“We do PBC meetings only for Khmer, not for Vieteam Information-
dissemination and PBC-meetings are for Khmer only”.

Similar practices of exclusion were reported byalaafficials in most communes visited
and regularly confirmed by ethnic Viethamese redpois. A majority of local officials
were supportive of the exclusion of ethnic Vietham&om citizenship, local governance,
and development projects. A minority of local aflis expressed regret that they were
unable to include ethnic Viethamese residents.

Ethnic Vietnamese also experience systematic exclufom the legal and judicial
systems, not least because of their uncertain amdestable legal status. In cases of
conflicts, particularly those that involve membeisother ethnicities, ethnic Viethamese
face greater difficulties in seeking access toigestMany ethnic Viethamese respondents
reported that they knew no institution they couldntto for conflict mediation or
resolution. Complaints about unfair treatment katesinstitutions were common, with the
police and courts being mentioned with particutagfiency. The lack of legal status and of
access to the judiciary increases the vulneraboityethnic Viethamese to abuse and
discrimination. Many avoid taking conflicts to aaythority as a result.

Language and education barriers add to the obstawbny ethnic Viethamese face in
participating in public institutions as a resulttbé inaccessibility of relevant information.
The exclusion of ethnic Viethamese from local goegeice reinforces the separation of
their communities, their low level of integratioand the perception that they form a
separate, parallel society rather than integrateKinmer culture and its institutions. While
Vietnamese are routinely blamed for their suppdsédre to integrate, laws and policies
directly and deliberately prevent and discouragd tintegration.

3.9. Few Benefits from Development and Poverty Reduction

Many local officials and some ethnic Viethameseoesients stated that ethnicity is not
considered in the selection of local developmenjguts. However, a large proportion of
projects supported with commune funds are road tami®n projects (World Bank,
2008a: 1). Great numbers of ethnic Viethamese \wieodn the water and use boats rather
than bicycles, motorbikes, or cars for transpastattend to benefit less from roads.
Similarly, because most ethnic Viethamese are liegadligible to own land, they routinely
do not benefit from agricultural development prétgecsuch as irrigation projects,
agricultural extension services, the creation dfdbo and rice banks, training in animal
husbandry, vegetable growing, and rice intensificatin one commune in Kratie, which is
an island in the Mekong River, the council had sirtke first local election in 2002
prioritized two projects: the construction of addaat runs along the riverbank around the
island and the construction of a system to drainesx rainwater from the island’s
farmland. However, the land is exclusively ownedeliynic Khmer. During a visit in 2008,
road construction had been completed, with the miae of the stretch of riverbank where
the island’s only Viethamese community is located &r which no road construction
plans existed. Ethnic Viethamese did not direcdyddit from either of the council's major
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development projects, aside from being able to theeroad that did not reach their
community. Nor did they benefit significantly froamy other projects implemented by the
council with additional international funding, suels the creation of a cow bank, the
provision of training, veterinarian and other teicahsupport related to animal raising and
farming.

While members of ethnic Vietnamese communities fienauch less from local

development projects, they are regularly askedotdribute money, like other residents.
Many Vietnamese as well as Khmer respondents s$wtl dthnic Viethnamese tend to
contribute more than Khmer, in good part to mamtgood relations with Khmer
communities and local authorities. As one commumefén Kratie Province said:

“Viethamese contribute easier than Khmer. Khmer ‘sagay | don't have’. If | ask
the Vietnamese, they will give easily”.

An elderly resident of a Viethamese community itk explained:

“It is my concern that we dont benefit and dorgeuvery often what they build but
we dont mention or consider it. Benefits are mo&tk Khmer but Viethamese are
delighted to contribute”.

One elderly Viethamese resident of a floating gélan Kampong Chhnang reported:

“The commune council raised irrigation and a bridgs priority needs of the
commune. | live in the river and dont raise neédk. take it from the higher level
and follow, and we also contribute money. It is absligation, even if we dont
benefit from or use the projects”.

Compared to members of other ethnic groups, etfigimamese tend to contribute more
to, and benefit less from, development projectseuiaien by commune councils.

3.10. Obstacles to Ethnic Viethamese’ Inclusion: the ‘Vietnamese Threat’
There are great similarities between metics in mavigstern countries and ethnic
Viethnamese in Cambodia. In both cases, group mesmbere not conceived of as future
citizens when they arrived but have made a hontleaim host country and seek to become
full members. As in the West, there is in Cambodialear trend towards making
citizenship more accessible for metics, but soitfdras been limited to ethnic Chinese.
Cambodia’s ethnic Chinese are considered citizedayt have the same access to IDs and
passports that ethnic Khmer have, are rarely disodted against, and in many cases
enjoy high status and prestige and privileged egvagositions. Ethnic Viethnamese, in
contrast, continue to be considered and treatedtéte and society as foreigners and
outsiders. In line with Will Kymlicka’s considerati presented in the first chapter, this
difference can in part be explained by the Khmejonitg's strong sense of geopolitical
insecurity vis-a-vis the state of Vietnam. The es@n of ethnic Viethamese from
citizenship is seen as justified by Cambodia’s ggcneeds, and the inherent right to self-
government of a Khmer majority that perceives sélitas threatened by the territorial and
colonial ambitions of its more powerful neighbors Ane commune official from the
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opposition Sam Rainsy Party in Kratie said:

“Vietham took Champa and Kampuchea Krom. Then, #iagted invading west,
with the intention to establish an Indochinese fatien dominated by Vietnam.
Our government leaders serve their Viethamese bosdg®o are taking our
territory”.

As Christine Leonard observes,

“the over-whelming nemesis as described by Khmeragélves is Vietnam... the
belief that Vietham plans to overtake and incorperamumerous provinces of
Cambodia is strongly held by Khm&(4996: 279).

As was pointed out before, the idea that Cambodia'stence is threatened by Vietnam is
a central myth of nationalist ideology that hasrbeensistently reinforced and perpetuated
by political leaders throughout the post-coloniatipd and across the ideological spectrum
(Edwards, 1995: 56). This is in no small part aa®gof colonialism. By highlighting the
past greatness and current smallness of Cambodigpariraying both as stages of a
continuous national project, the French projectedlKhmer as a people on a trajectory of
millennial decline that justified the hegemoniceradf the colonialists as Cambodia’s
saviors from extinction (Barnett, 1990). This co&drdefinition of the Cambodian nation
came to be accepted by Cambodian elites, and thattbf extinction, typically identified
with Vietnameseness, was used by all post-indepwedeegimes to boost their legitimacy
as true saviors of the nation (Edwards, 2007: ZK2)-2As Heder observersCambodian
nationalism formatively defined Viethamese as anther and denied the possibility that
a Vietnamese could also be a Kampuchigaf07: 295). The perceived risk to the Khmer
nation and Cambodian state trumps considerationgistice and democracy that may,
otherwise, favor citizenship status for ethnic Mahese (Ehrentraut, 2011b: 793).

Cambodian perceptions of insecurity have some liasistorical experience.

“Khmer-Vietnamese relatiofisnotes Joseph Pouvatchydve always consisted of
attempts to settle the problem of Cambodia’s tenat integrity, which, to a
degree, means negotiating its survival. It has gisvgone back to the problems of
ancient rivalries and border disputes ... and fromneito time the question of
minorities’ (1986: 440).

At different points in time, but with roughly sirafl civilizing missions, Vietham as well as
the French tried to turn Cambodia into a submissiietnamese province (Mabbett &
Chandler, 1995: 230). From 1930 to 1970, the comshayarty in Hanoi advocated for the
creation of an ‘Indochina Federation’, in which Gaodia and Laos would play in relation
to Vietham the same inferior role played by non$us nationalities vis-a-vis the
Russians in the Soviet Union (Morris, 1999: 65)lRavrites that foreign reporters as well
as Cambodian officials usually described the Vietese minority as a ‘fifth column’
poised for a signal from Hanoi to begin destroyitihg societies they had infiltratéd
(1974: 325), a view supported by the conduct ohhbetnamese governments:

“Hanoi and Saigon give every sign of viewing thétlement of Viethamese in
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Cambodia as laying the groundwork for eventual nAetese control of these
areas (Poole, 1974: 327).

Also Vietham’s decade long military occupation dgrithe 1980s was seen by many
Cambodians in light of the notion of an ‘IndochiRaderation’ and contributed to the
widely shared sense of geo-political insecurityhia relationship to the Vietnamese state.

“As for the conflictual ties between Khmers andndetesg writes Jackson,they
were a constant throughout all regimes: such refesponses of a defeated people
directed at their subjugators is a legacy of themnturies of incessant strugtle
(1989: 153).

The existential threat posed by the state of Vietiathe perception of many Cambodians
shapes the relationship between the state andcetietnamese in Cambodia and is among
the greatest obstacles to ethnic Vietnamese begoimirand equal Cambodian citizens.

3.11. Why Ethnic Chinese are Citizens and Ethnic Viethamese are not

The perceived threat from Vietnam helps explain wthnic Chinese today enjoy full and
equal citizenship and ethnic Vietnamese do not,netieough members of both
communities have historically been considered @preis in Cambodia. There is no shared
border with China and no geopolitical risk is péred to be involved in the historical
migration and contemporary residence of ethnic €enn Cambodia. As one Khmer man
in Kampong Cham explained:

“We are not concerned about the Chinese becaude ¢bentry is far away but
with Vietham we share a border so we are concemoednforce the law on the
Vietnamese in Cambodia”.

Besides, many Cambodians feel that ethnic Vietnamag fleeing to Vietnam during the
Khmer Rouge years, demonstrated insufficient Igyatb Cambodia or, rather,
demonstrated a loyalty to the Vietnamese statepioggpiate for Cambodian citizens. This
explanation highlights once more the profound mabailding effect of the Khmer Rouge
years, the shared experience of suffering, pagimp in collectives, and the violent social
atomization and assimilation of everyone into ahetronary Khmer identity monopolized
by the Khmer Rouge, an identity that suppressedyene’s culture, beliefs, and traditions.
This experience was so universally shared thatidera ‘We’ that transcends the ethnicity
of those who lived through it more possible. It mathe Cambodian nation more
imaginable as a multiethnic ‘We’ that fits into &hmer’ conception of citizenship
(Ehrentraut, 2011b: 794). By having shared thiseeiepce, ethnic Chinese have come to
be part of ‘We’ while the absence of ethnic Vietrem reinforced the notion of their
separate identity.

3.12. Compensation for Historical and Contemporary Injustice

A related difference between metics in the West atithic Viethamese in Cambodia
concerns the argument of historical injustice.Ha West, long-term residents who have
benefitted from more inclusive naturalization antizenship policies have tended to be
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disadvantaged groups at the margins of mainstreamety. In contrast, ethnic Vietnamese
in Cambodia are perceived to have historically, angistly, occupied privileged positions
of authority vis-a-vis the Khmer majority, as ctkmators of Viethamese and French
domination, to which their incorporation before h%hd their re-incorporation after 1979
are closely linked. In the view of many, the conéd exclusion of ethnic Viethamese
compensates for past injustices suffered by Khraethe hands of the Viethamese state
and for the corroborating role that the ethnic Mahese in Cambodia played. Thus, the
analysis suggests that the historical injusticesaent that supports inclusion in the West
supports exclusion of ethnic Vietnamese in Cambhodia line with Kymlicka’s
considerations presented earlier.

Vietnamese control of Cambodia is also invoked esrdaemporary argument. In the West,
a common justification for the inclusion of metics that people who are subject to
political authority should have a right to partigip in determining that authority. By
contrast, ethnic Viethamese in Cambodia continudéoportrayed not only as being
outside Cambodian political authority but also akpimg to subject Cambodians to Hanoi's
control. In addition, in the eyes of many Cambodjatie historical and contemporary
mistreatment of ethnic Khmers in Vietham justifiexiprocal unfavorable treatment of
ethnic Viethamese in Cambodia. As one official lé tmain opposition party, the Sam
Rainsy Party, stated in Kampong Cham:

“In Vietham, the Khmer Krom face strong pressumenirthe state to assimilate.
They are beaten and jailed, Khmer schools and KHareguage are forbidden. In

contrast, Vietnamese in Cambodia are free and hagey have their own
associations in all provinces. Most Viethamese t@aker Khmer jobs. Viethnamese
have over-rights in Cambodia and dont care abdw taw. Some become rich.
Khmer Krom in Vietnam live in hell, while Viethames Cambodia live in

heaven”.

Similar attitudes were often expressed by Khmgoaedents. Leonhard, too, describes this
view widely held by Khmers:

“To sympathize with or to trust Viethamese at alls..to forget the injustice of
taking of Kampuchea Krom land& 996: 280).

3.13. Integration into What? Conceptions of Khmer National Identity

A further obstacle to ethnic Viethamese gaining Gadian citizenship is that the national
culture into which citizens are supposed to integrs thick, in that it is defined, at least
nominally, by a specifically Khmer way of life amghmetimes, even as membership of the
Khmer race. For many Cambodians, being Cambodiaansméeing Khmer, and being
Khmer in public discourse is often defined in rhtgams. The Khmer discuss themselves
as a single line of descendahtsiote Heder and Ledgerwoodwith a corresponding
centrality assigned to notions of ‘flesh and bldo@l995: 20). As the constitutional
concept of ‘Khmer citizen’ and the legal provisidos naturalization suggest, aspirants for
Cambodian citizenship are supposed not only tol&&mer language, but also to become
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Khmer. Ethnic Vietnamese are not admitted to th&onain part because they are
considered incapable of assimilation. However, fdie that Cambodia’s ethnic Cham
enjoy full citizenship suggests that the low degoéentegration is not what drives the
exclusion of ethnic Viethamese. Cambodia’s Chamrmtaai a degree of separateness from
Khmer mainstream culture that is similar to that ethnic Vietnamese, although for
different reasons. A significant number of Chamagpkhmer only as a second language.
Most profess Islam and comply with the prohibitioinintermarriage with non-Muslims.
Cham distinctiveness is reinforced by various doamal religious practices that contrast
sharply with those of mainstream Khmer culture &l as by the physical separation of
Cham villages. That the Cham are not excluded fottimenship suggests that the geo-
political situation is the decisive factor in detening the possibility of citizenship. With
the demise of Champa, the Cham ceased to posedlangfeato the Cambodian state and
nation. Indeed the Cham and Khmer share a colectarrative of past greatness lost to
the Viethamese state, a commonality that contrébtdea sense of ‘We’ between the two
peoples in which the Viethamese are essentialea®ther’.

3.14. The Dynamics of Party Politics

Other obstacles to the inclusion of ethnic Vietnaeneesult from the dynamics of party
politics. Political parties other than the rulingar@bodian People’s Party (CPP), the
successor of the PRK/SOC, routinely appeal to gtr@entiments against ethnic
Vietnamese among the general population for palittclvantage. A survey undertaken in
2003 found that 30 per cent of the electorate betlethat ethnic Viethamese should not
have Cambodian citizenship and should not be atfowee vote. The view that ‘the
Viethnamese are against Cambodia’ was supported’lpeB cent (Asia Foundation, 2003:
74-79). One manifestation of this attitude is tGambodians routinely and publicly use the
derogatory term ‘“Yuon’ to refer to ethnic Vietnaraednti-Viethnamese rhetoric feeds on
and, thus, is a function of existing fears andyigjes towards ethnic Viethamese, but the
wide use of such rhetoric also reinforces and pegtes those fears and prejudices.
Essential to this rhetoric are claims that the @APourages and facilitates large-scale
migration of ethnic Viethamese to Cambodia, thairdvides them with Khmer IDs and
voting rights, and advances their interests atetkgense of those of the Khmer. These
claims reinforce public support for the exclusidntite ethnic Viethnamese. As one high-
ranking official of the Sam Rainsy Party in Kampd2ighnang complained:

“Kampong Chhnang is full of Yuon. Some don’t spdaké( language but obtain
Khmer IDs from the CPP authorities. The CPP wirecgbns only with the Yuon-
vote. | estimate that 10 per cent of Kampong Chgnasidents are Viethamese.
Nearly all of them are voting age, and | estimdtatt90 per cent of them have
Khmer IDs signed by the goverrior

Similarly, one Sam Rainsy Party representativeamiiong Cham claimed:

“In many communes, thousands of Viethamese arallifdying. They get IDs by
paying to the police and authority. Vietnam deci@&F policy.
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In the West too, proposals to offer citizenshiprtetics are contentious but they mobilize
citizens on both sides of the issue. In contrésre are virtually no Cambodian citizens,
civil society groups, or politicians advocating ftre inclusion of ethnic Vietnamese
residents.

Empirical research supports the claim that a sakiataminority of ethnic Viethamese vote
in Cambodian elections, many with identity card$amnily books issued for personal and
electoral advantage by local and provincial autresmi These authorities are controlled by
the CPP and play essential roles in maintainingtiele registers. CPP personnel and
membership are not necessarily less anti-Vietnarttese the personnel and membership
of other parties. However, in dealing with ethnietdamese, the CPP is constrained by
various agreements with Vietham as well as demé#&mas the international community.
Openly advocating for ethnic Viethamese or formathproving their legal status would
make the CPP vulnerable to claims of insufficieationalism (Ehrentraut, 2011b: 796).
The ruling party has no strong interest in ethnigthdmese becoming citizens but it does
have an interest in them being able to vote. Bexalkother parties engage in anti-
Vietnamese rhetoric, ethnic Viethamese overwheligingte for the CPP, without the
party actually having to respond to their needs Htentives the ruling party has in this
situation help explain why the nationality and ingnaition laws are not implemented and
why identification documents are issued outsideléigal framework. The implementation
of these laws would necessitate a systematic effodetermine the past legal status of
ethnic Viethamese families. It would increase tH&PG vulnerability to charges of being
pro-Vietnamese and reveal widespread corruptiolu@d in the sale of Cambodian
identification papers over the past decades.partly because the ruling party has little to
gain from implementing applicable legislation thethnic Vietnamese’ residence and
citizenship status remains uncertain and vulneratade legal challenges. Greater
democratization may well lead to the adoption ai@e exclusive interpretation of Khmer
citizenship and reinforce the marginalization diret Viethamese. The Constitution as
well as immigration and nationality laws place fiewits on the denial of citizenship rights
or even the expulsion of large numbers of ethnetnamese.

3.15. Conclusions

Many of the objections to the inclusion of ethnietdfamese are based on identifying
ethnic Vietnamese with the state of Vietham, toalhmost have few links other than their
ethnicity. If the two are duly differentiated, insion rather than exclusion is the most
appropriate response to concerns about the loydlt¢ambodia’s ethnic Vietnamese.

Citizenship fosters the sense of belonging thagngthens allegiance to Cambodia. In
contrast, perpetuating exclusion is more likely dbenate ethnic Vietnamese from

Cambodian institutions and to undermine their lopy#&d state and society. Turning ethnic
Vietnamese metics into Cambodian citizens not anlylegal terms but in terms of

language and participation is the most effectivey Wwa counter implausible claims that

Vietnamese immigration marginalizes Khmers in Cadwolf the concern is to keep

Cambodia culturally Khmer, integration is the masble and normatively adequate policy
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option. It would also reduce the considerable ptaefor ethnic conflict, limit grounds for
anti-Vietnamese politics, and shift the politicatdis to issues that are shared by residents
of different ethnicity.

The adoption of a national identity that emphasiaethin conception of Khmer culture
would help advance the idea that ethnic Vietnancasebe loyal and integrated Cambodian
citizens. Compared to the violently exclusive natimuilding projects of the recent past,
Cambodia has come a long way towards the libetaizabf nationalism. In practice, the
state is not seen as belonging exclusively to etkhimer but it is, to some extent, shared
with other ethnic groups, notably the ethnic Chard &€hinese. The adoption of a more
open definition of the national community and thesgbility of foreigners and even
former adversaries becoming citizens is eviderth@inclusion of ethnic Chinese and the
acceptance of a separate Cham identity. HowevenbGdia’s ethnic Viethamese have so
far benefitted little from this liberalization.

Among the most important and most politically féési measures to improve social
inclusion would be to enhance access to public a&tlut for children of ethnic Viethamese

parents. This is unlikely to be met by strong otigets, since demands for more exclusive
policies are often justified precisely on the grdsirthat ethnic Viethamese don't speak
Khmer. Helping ethnic Viethamese to learn the Khilaeguage would reduce objections
to inclusion in the longer term. The experienceludred participation in public education
is among the most powerful tools of integration atizen-making. Claims that ethnic

Vietnamese are incapable of integration into Khswaiety are implausible in light of the

successful integration of ethnic Viethnamese in mamuntries around the world.

Importantly, residents with citizenship prospeci@vén great incentives to make the
considerable efforts involved in integration, whixclusion and the latent threat of
deportation undermine such incentives.

Effective integration requires the implementatidriegislation related to immigration and
nationality. This should be done with a view to ukagizing the legal status of ethnic
Viethnamese. There is a need to distinguish betve#terens and immigrants. Long-term
ethnic Viethamese residents who do not qualifycibzenship should be issued residence
cards under the framework of the Immigration Lavisickh would put them on a path to
citizenship. In many cases, the determination géllestatus will depend on who is given
the benefit of the doubt. To avoid statelessnessraduce the number of residents with
insecure and irregular legal status, it should ibergto law-abiding ethnic Vietnamese. It
should be recognized that in many cases, the atigerms of admission have become
irrelevant. Determining the legal status of a clutdn to ethnic Viethamese parents today
based on whether or not its grandparents enteradbQdia within an immigration
framework that may have existed on paper only itheefeasible nor justifiable. Ethnic
Vietnamese who have lived for many years in Candyodind in many cases were born
there, are de facto members of Cambodian sociégy Ehould be legally recognized as
such.
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Given that many Cambodian citizens oppose natumgliethnic Viethamese, it would be
prudent to regulate more thoroughly and possiblyinit future immigration. This would
reduce the perception that recent, temporary, tordummigrants benefit indiscriminately
from the inclusion of those who qualify under reet laws. It would also reduce the
plausibility of anxieties about large numbers diife settlers flooding Cambodia and help
create a transparent and predictable process shdtusted by citizens, encourages
integration of immigrants, and contributes to artlusive and just conception of
Cambodian citizenship.
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4. Facets of Failure: International Indigenous Rights

Promotion

With the creation of the United Nations TransitibAaithority (UNTAC) in 1992, the
international community established a large preseéncCambodia and began inserting
itself directly into many aspects of policy-makingromoting compliance with
international minority rights norms was one objeetpursued by a considerable number of
international organizations with significant resmes during and since UNTAC. Like
relevant international norms, these internationdiatives in Cambodia covered a wide
range of reform sectors, such as land and natwaburce management, justice,
governance, and education. Almost exclusively, ghiegtiatives focused on promoting
indigenous rights norms application for Cambodméghland peoples.

As was pointed out during the preceding chaptérexetis in Cambodia a long-standing
convention of identifying highland peoples as didgs category of groups. Before, during,
and ever since the colonial period, highland growmase considered to belong to this
category, which covers rather accurately the sammeps as conventional interpretations of
the international concept ‘indigenous people’. Tally, however, these groups were
identified by their supposed primitiveness and gama ‘Phnong’ is a derogatory term that
was, and is, widely used to refer to these groupbs @nnotes savagery, barbarism and
slavery (Goudineau, 2003: XIX). The French, to@nidfied highland peoples as a distinct
category of groups by their ‘savagery’. After indagence, the term ‘Khmer Loeu’ was
introduced to refer to this category of groups, alihivere still considered as lacking
civilization. During the Khmer Rouge, PRK, and S@@s, the terms ‘chun-cheat’, which
roughly translates into ‘nationality’ and ‘chun-ebeheak-tech’, which can be translated
into ‘national minority’, gained currency (Heder I[8&edgerwood, 1995: 22). Neither term
refers to highland peoples specifically but moreergly, the term ‘chun-cheat daoem
pheak-tech’ has been coined, which literally trated into ‘original national minority’.
This term has been officially adopted in 2009 (Ghala, 2009). It is routinely used to
translate the English term ‘indigenous people’ludmg in law and public policy, and does
not include the Khmer, Cham, Chinese, Laos, Viegsanand so on (IWGIA, 2012: 349-
351). Depending on the context, ‘chun-cheat’ candtas shorthand for ‘chun-cheat
daoem pheak-tech’ as well as a generic referenethtocity or nationality.

4.1. International Support to the Inter-Ministerial Committee (IMC)

Security problems and poor infrastructure had képt highland areas largely separate
from lowland Cambodia during the 1980s. This changeickly following UN-brokered
peace accords in 1991, the declaration of a freke@haconomy, and national elections in
1993 (Colm, 1997: 3; Ironside, 2009: 98). In-migraf local and international investment
in timber and mineral extraction, industrial aghate, and tourism increased sharply with
improved security and upgraded road and air acoeB8, 2002a: 24; Berg & Palith,
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2000). As a result, the pressure on land and rlatesaurces grew considerably. Trends
such as rapid land alienation, deforestation, igration, infrastructure development as
well as the imposition of a predatory, nation-bunglstate have become consistent pattern
and form the backdrop for the international inities analyzed in the following sections.
Among these initiatives is the UNDP’s Highland PlespgProgram (HPP), support for the
revision and implementation of Cambodia’s Land LBMDP’s Access to Justice Program
(A2J), and the World Bank’s support to decentraiima in Cambodia via the Rural
Investment and Local Governance Project (RILGP).e Tprimary focus is on
intergovernmental, rather than bilateral or nonegamental organizations, because these
organizations are mandated with establishing iatgsnal norms and with acting in the
name of member states. This selection of initiatiseby no means complete. However, it
is sufficient to demonstrate that the internatiocc@hmunity attempted but failed to bring
about a greater degree of compliance with inteonati indigenous rights norms in
practice. Indeed, the actual enjoyment of thesdtsigoy members of indigenous
communities eroded considerably over the same gedb time the international
community promoted these norms. Remarkably, seveirahese initiatives ended up
supporting distinctly illiberal minority policiehat directly contradict international human
and minority rights norms. The analysis considezsegl factors that contribute to
explaining this failure, namely the dynamics of @awlia’s predatory, neo-patrimonial
system of governance, Cambodian conceptions ofgémdius peoples as uncivilized
segments of Khmer society, as well as Cambodiaispgditical insecurity and the Khmer
self-perception as an existentially threatened |geop

4.1.1. The UNDP’s Highland Peoples Program

The Highland Peoples Program (HPP) was a regiamative of the United Nations
Development Programme (UNDP) and focused on Camabadi well as on Thailand,
Vietnam, and Laos. Preparation of HPP's Cambodmpmment was among the first
activities of UNDP’s Phnom Penh office when it tgdroperation in 1990 (Vaddhanaphuti
& Collins, 1996: 6). The HPP formed part of the URIB®response to the UN International
Decade of the World’s Indigenous Peoples and vas, tdirectly and explicitly linked to
international indigenous rights norms and theirnpsgon (HPP, 2001: 2). A project
document was signed by UNDP and both of Cambodiaime Ministers in 1993. In the
same year, a UN Centre for Human Rights was estadiin Phnom Penh, and a Special
Representative of the Secretary General for Humight® in Cambodia was appointed,
with a mandate to monitor and report on the sitwatif human rights in Cambodia and to
provide technical assistance and advisory servicesccordance with the Paris Peace
Accords. The Centre and the Representative haveistently promoted application of
indigenous rights norms for highland peoples in Gada.

An Inter-Ministerial Committee for Highland Peopl&evelopment (IMC) was created in
1994 as the Cambodian government’s National FooadtMstitution and counterpart for
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HPP. The IMC comprised ten government ministrasd was mandated with coordinating,
monitoring, and evaluating development activitiegoag highland peoples in the northeast
(Vaddhanaphuti & Collins, 1996: 10). AmbitiouslyPR aimed at nothing less than the

“comprehensive enhancement of national and locabha#ps to address ethnic
and highland issues and needs in general and dweeloing terrh (HPP, 1993: 4).

However, the UNDP’s modest US$ 1.1 million conttibn made up the majority of the

program’s funds for three years and four count(ledBP, 2001: 2). That HPP hoped to
accomplish so much with so little suggests thatitkernational community’s expectations
about the promotion of international indigenoushtsgnorms were rather optimistic. This
optimism was not universally shared, however, andevoff over the following years. In

1996, UNDP engaged a consultancy team to assmtiiding the capacity of the IMC and

in “making the Committee functioha(Vaddhanaphuti & Collins, 1996: 2). The
consultants’ report soberly notes that resourcdficisunt to enable the IMC to function

were not made available and that the

“IMC has apparently never considered itself a bodlgictv might propose
legislation to the NANational Assemblyfoncerning highland peoples ... Nor has
the IMC yet considered how it might actually endo& policy which it might
formulaté (Vaddhanaphuti & Collins, 1996: 14, 21).

Apparently, the UNDP had expected that assistancestablishing the IMC would be
sufficient to make the Committee functional, andttiMC operations would be driven by
government initiative and resources. The IMC aral gbvernment, in contrast, expected
ongoing international funding and support for tipemtion of the IMC. In the absence of
suitable support and resources, the IMC remainafudgtional, while the obstacles to its
mandate on the ground were mounting. The consuyltagport invokes the urgent
challenges facing the northeastern highlahdgecifically

“intensive logging operations which seem aimed talerhe few in the present ...

agricultural entrepreneurs and international inves, often backed by the

authority and force of the government ... plan td@kpnassive forest concessions
for their agro-industry operatiorigVVaddhanaphuti & Collins, 1996: 4).

The invocation of government support behind thoke are enriching themselves with the
exploitation of forest concessions highlights thedatory, neo-patrimonial quality of
governance as one driver of the challenges fadgigldnd peoples. The authors note that
these developmentghteaten the culture and livelihood of the indigeageoples of the
regioni’ (Vaddhanaphuti & Collins, 1996: 5). These consawere supported by a growing
number of international reports and research inrea. The NGO Global Witness
presented evidence that government mismanagementaruption was responsible for

8Ministry of Agriculture, Forestry, and Fisheries;ifistry of Education, Youth, and Sport; Ministry of
Health; Ministry of Public Works and Transport; Néitry of Social Affairs, Labors, Vocational Traigin
and Youth Rehabilitation; Ministry of Women’s anckterans Affairs; Ministry of Environment; and
Cambodian Mines Action Center (ADB, 2002a: 9).
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the “destruction of Cambodia’s forests on a scale tiveardis all activity in the years prior
to 1995 (1996: 1), specifically through the allocationadncessions to private companies.
The report mentions one instance in which highlaodchmunities in Ratanakiri were
evicted from their traditional land at gun-pointdaiorced to clear their own land of trees
for the company (Global Witness, 1996: 19). The c&peRepresentative of the UN
Secretary General for Human Rights in Cambodia lighted the farge potentially
detrimental consequences for indigenous commuhitésoncessions for logging and
agribusiness and suggested that Camboliarri from the mistakes of other countries
which violated the rights of indigenous peopleshie name of progress and developrhent
(Kirby, 1996: 26, 91). These concerns were alsopsupd by the findings of the
‘Interdisciplinary Research on Ethnic Groups in @adlia’, an internationally supported
initiative aimed at providingd basis for developing policies and lavesd at identifying
“ways in which the rights of ethnic minority grougas be protecteédD. Pen, 1996: 1, 4).
This initiative was supported as early as 1994 bgherous international organizations,
including the UNDP, the United Nations Populatioan& (UNFPA), the UN refugee
agency (UNHCR), the UN human rights agency (UNHCHR)e United Nations
Children’s Fund (UNICEF), and the UN Educationatiestific and Cultural Organization
(UNESCO) (Kleinjans, 1996: vii). The research petfe findings were published as a
collection of articles in 1996 and formed the baockmd for a National Symposium on
Ethnic Groups held under the patronage of the King Queen. Unlike virtually all other
international initiatives, the Interdisciplinary §&arch aimed at covering all of Cambodia’s
major ethnic groups and at informing a comprehensivinority policy for different
categories of ethnic groups. Research work focusedindigenous highlandets the
Cham, ethnic Chinese, Vietnamese, and the Lao,ecéisply. The Interdisciplinary
Research shared with almost all subsequent intenatinitiatives the assumption that
only highland groups are ‘indigenous peoples’ imBadia.

The article on highland peoples, written by Joavfiate, notes in its introduction that the
terms ‘highlanders and “indigenous peoplésare used synonymouslyfdr the sake of
convenience (White, 1996: 333), highlighting the seeming easigh which highland
peoples can and have been identified as indigepeoles in Cambodia and distinguished
from other ethnic groups. White shows that, amomghland peoples, the village
maintains a sense of community by its control aesources and its own autonomous
system of self-managemen$he argues thatuhprecedented changewere underway,
“most pressing”’among them the commercial exploitation of the upland areés996:
366). She points out that indigenous villagers wdten misled or coerced by government
officials to sell their land at very low prices.digenous communities were in many
instances unaware of their legal position or theketavalue of their land and therefore
“prone to exploitatioh by investors and brokers (1996: 367). White higiis that the
consequence of concessions was thia Whole environment on which highlander culture
has been founded is under threahnd argues that

“official recognition of these groups as indigengeople could be a significant
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step in guaranteeing them some important rightsd&jynition, indigenous people
are the original inhabitants of land on which thegve lived for centuriég1996:
371).

However, Cambodia’s ethnic Khmer, Lao and Cham Haxezl on particular lands for
centuries, too, yet the Interdisciplinary Resegratject did not argue that they should be
considered as indigenous peoples in Cambodia. Aemirof indigenous peoples did not
exist in Cambodia’s legal framework, and thereasmternationally agreed upon definition
of the term. White's proposal to recognize highlagiibups as indigenous peoples,
therefore, likely meant to suggest the adoption imternational norms and the
implementation of relevant, group-specific rightsr fhighland peoples. The article
concludes thatd system needs to be developed whereby local eilagan represent
themselves and their interests to government reptasives, policy-makers and the
outside world in general (1996: 372). These recommendations reflect irzttomal
indigenous rights norms but were never meaningfafiplied in practice, despite the fact
that similar recommendations were rather consistanade by subsequent international
initiatives. The work of the Interdisciplinary Reseh helped shed light on the situation
and aspiration of various minority groups, butatldd to serve as a basis for laws and
policies that effectively protect Cambodia’s ethmimorities, notably highland peoples.

In the meantime, the Cambodia Area Rehabilitatioth Regeneration Project (CARERE)
established its office in Ratanakiri in May 199stjthree months after the inception of the
UNDP’s Highland Peoples Project (Vaddhanaphuti &li6® 1996: 9). Supported by
several international donors including the UNDP amdiowed with much greater funds
than HPP, CARERE aimed at strengthening Seila,gtheernment’s local development
program. In order to avoid confusing northeastenvipcial authorities with the existence
of two apparently similar UNDP-supported progranise UNDP’s Cambodia office
encouraged HPP to work primarily with the IMC atetleentral level of the state
(Vaddhanaphuti & Collins, 1996: 19). A mid-term i@~ of HPP, however, argued that
support to a national policy-making body would negua focused approach and greater
resources than HPP had available (HPP, 1996: 6rancuded thatthe first priority for
the HPP is to continue to support community lewalvdies’ (1996: 3). These repeated
shifts in HPP’s approach left the IMGtfanded motionless between differing notions of
HPP’s focus, notes a 1996 consultancy report, adding thatsb seemed to havenade
the IMC and the Royal Cambodian Government uncer@bout what HPP's real
intentions are, and what kind of commitment HPR adtually make to strengthening the
IMC” (Vaddhanaphuti & Collins, 1996: 12).

HPP’s consultancy report does not explicitly raisgrnational indigenous rights norms
but its depiction of the IMC/HPP-approach tendsctmform to these norms whereas,
according to the report, the approach of Seila @AMRERE tends to conflict with these
norms. Specifically, the authors claim that the WABP-approach is characterized by the
“participation of ethnic highland groups and comnti@si in a way that allows them to
assume a true sense of responsibility for their osvelopmerit leading to ‘an
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enhancement of highlander self-reliah§¢@addhanaphuti & Collins, 1996: 17). In marked
contrast, the authors describe Seila/CAREREasdntext where largely Khmer staffed
provincial departments are being trained to manageelopmerit(1996: 22). In light of
this contrast, the report considers

“the unresolved question in the relationship of Ikt STHSeila Task Force]” to
be the attitude that will be taken toward the unique chalies of a province
populated largely by ethnic minority peoples whasdtures, traditions and
lifeways are threatened by rapid changes to thevinment brought largely by
the majority culturé (1996: 21).

As it turned out, HPP never managed to make the IM@ctional or to engage
meaningfully at the local level. Seila and CARERIE,contrast, were expanded to the
entire Kingdom and flourished in several reincaora until today, with an approach that
continues to promote subordination of highland peopunder Khmer-staffed state
administrations and the transfer of power from @ory institutions of highland peoples
to state organizations dominated by Khmer elitdse Tollowing chapter will return to
Seila and the programs into which it has sincevaabl

4.1.2. Diversity-Friendly Rhetoric amid Growing Challenges

While the IMC never functioned as a meaningful gimaking and -implementing body,
its secretariat, in collaboration with various mm&tional and non-governmental
organizations, co-organized several seminars an#tsivops aimed at responding to the
worsening situation in the northeast, such as hapidcreasing land alienation of
indigenous communities, deforestation, and in-ntigraof lowlanders. One such event
was a weeklong seminar in 1996 in Banlung, the ippd&l capital of Ratanakiri. The
seminar on the theme of ‘Sustainable DevelopmenhNamtheast Cambodia’ was co-
organized by the International Development Rese@gtire (IDRC), CARERE, as well as
the international NGOs Coopération Internationalarde Développement et la Solidarité
(CIDSE), Health Unlimited, and Oxfam. Among the &gan's more than 200 participants
were first Prime Minister Norodom Ranariddh, arebresenting second Prime Minister
Hun Sen, current deputy Prime Minister and Ministethe Council of Ministers, Sok An.
Other participants included indigenous represerdgatirom northeastern provinces and
staff of numerous governmental, international, and-governmental organizations. The
seminar’s objectives were tareate understanding for the richness of ethnic roomity
culture and its value for national cultural divegi and “to discuss concerns and visions
for the future of the Northeast region from the gperctive of indigenous communities
(Colm & Ker, 1996: 1).

The seminar proceedings highlight thaillagers are very worried about loss of land and
what will happen to their children who need to inhthe land (Colm & Ker, 1996: 11).

Several cases were discussed of indigenous laridg bequired by companies through
land concessions or fraudulent deals, often wighitivolvement of local authorities. One
ethnic Kreung man, for example, expressed concabmsit companies encroaching on
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indigenous land: Wherever they come, the trees go ... they are nairrike we are. They
have guns, power, cdrg1996: 8). Another participant complained th&he' indigenous
people feel the government cuts the big trees Herdompanies while the government
blames the people for destroying the tfe@996: 13). Many participants felt that the
authority of traditional leaders in land and foresinagement was undermindoetause
now village chiefs are appointed by governmentaydtie only thing respected is mohey
(1996: 13).

Seminar proceedings suggest that the attendingrhaigking officials acknowledged the
challenges and convincingly promised to addressnth&he language of officials’
statements suggests a departure, at least rhdtgritam the aggressive commercial
exploitation and previous norms of Khmer nationkling and some degree of
convergence with emerging international norms. Moro Ranariddh and Sok An
“reaffirmed the Royal Government’s pledge not tovalany investment projects to proceed
if they threaten the livelihoods and cultures @ thighland peopléqColm & Ker, 1996:
1). In closing the event, Kep Chuktema, then-govermf Ratanakiri and today of the
capitol Phnom Penh, said that

“the ethnic minorities are the original people ofsthand. They live with the
environment and use the nature sustainably ... swsbée development must
preserve the culture and the way of life of theamtres’ (1996: 14).

The Banlung seminar resulted in a policy statenttesit was endorsed by participants and
represents a rare affirmation of Cambodia’s culttaad specifically multinational,
‘indigenous’ diversity. Entitled Northeast Highlands Development Policy Statemedt an
Action Plari, the document opens with saying théte¢' Cambodian Nation is composed of
a diversity of peoples and cultures. That is ondsstrengths (Colm & Ker, 1996: 36).
The invocation of peoples and “cultures goes well beyond the Constitution’s conception
of Khmer citizenship in recognizing the presenceCambodia of more than one people
and culture. The statement calls on the governnenécognize and protect Cambodia’s
diversity and proposes to use theays of living and of managing resourtex the
“people of many distinct cultuteas ‘the basis for modern and sustainable management
systems (1996: 36). The statement calls foKlKimer Loeu communitiego] have the
opportunity to control their own destihyand for specific representation of highland
communities at the national and provincial leveltlodé state. Declaring that indigenous
communities Mmust have access to the mainstream decision-maikiagtutions of
Governmerit the statement expresses thaténtion of the Royal Government to add
Khmer Loeu representation to decision-making bodaesthe central level, and to
encourage the Northeastern provincial authoritieglo likewisé (Colm & Ker, 1996: 36).
These recommendations draw on international indigerrights norms. Specifically the
notion of indigenous communitiesténtrol over their own destifiyestures at the right to
self-determination indigenous peoples have accgrtiinthe UN Declaration of the Rights
of Indigenous Peoples that was still a draft atttime. A significant degree of autonomy is
implied in this notion but moderated by the useha rather integrationist termKhmer
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Loed'. Highland peoples historically did control thewn destiny, and it was government
policy during and since the colonial period to erather than perpetuate, this state of
affairs, with few exceptions. A commitment to ineligpus peoples’ control over their own
destiny, and to special representation at natiandl provincial levels, represents a major
departure from longstanding policy and a consideradtep towards the adoption of
emerging international indigenous rights norms. Haene is true of the statement’s
declaration that

“no development projects may proceed until the t&iecommunity groups have
had notification and an opportunity to participatethe Environmental and Social
Impact Assessment procégSolm & Ker, 1996: 36).

The policy statement suggests a change in offtisdourse, specifically a more diversity-
friendly, liberal-multicultural language, and a ttwécal normalization of indigenous rights
norms. However, the following sections demonstthtd the statement’s provisions and
recommendations were never meaningfully appligaractice.

4.1.3. Attempting to Incorporate ILO Indigenous Rights Standards via the IMC
Numerous organizations over the years supportegh evove, the attempt by the Inter-
Ministerial Committee to formulate a General Polfoy Highland Peoples’ Development.
Among them were international organizations, sushthe UNCHR, UNDP, UNESCO,
CARERE, the Asian Development Bank (ADB), as wsllbglateral organizations like the
IDRC and NGOs like OXFAM and CIDSE (Seng & Moul,G20 1). The International
Labour Organization (ILO), responsible for the oniternational binding instrument
pertaining to indigenous peoples that was in faicthe time, ILO Convention No. 169 on
Indigenous and Tribal Peoples, joined this effort97. According to a report prepared by
the ILO and the IMC, UNDP HPP approached the ILAL$97 in the context of IMC’s
work on the highland peoples’ development poli@cduse

“HPP believed that the ILO was the most appropragency to provide assistance
in this area, given its standards-centered apprdd8eng & Moul, 2000: 15).

Implied here is that both HPP and ILO staff beletWeat the standard on which the ILO’s
approach is centered, ILO Convention No. 169, \lwaswost appropriate for application to
Cambodia’s highland peoples, despite the fact@ambbodia never ratified the convention.
Following UNDP’s invitation, staff of the ILO’s Pyect for the Promotion of ILO Policy
on Indigenous and Tribal Peoples (ITP Project)naléel one of the IMC’s workshops in
1997, during whichthe IMC requested direct assistance from the ptdjeng & Moul,
2000: 15). This led to ILO and IMC jointly orgamg a training program aimed at
promoting

“the incorporation of the basic principles of ILO o@vention No. 169 on
Indigenous and Tribal Peoples into emerging posican the development of the
indigenous peoples of the highlands of Cambo@ang & Moul, 2000: 15).

This statement implies that the IMC and the govesminshared the belief that Cambodia’s
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highland peoples are usefully considered indigenpesples in the sense of the ILO
convention, and that the convention’s basic priesi@pply to them. IMC’s work on the

Policy for Highland Peoples’ Development, facigdt by several international

organizations, resulted in a draft policy documémt was closely modeled on ILO
Convention 169. The draft policy contains robusovmions for protecting and

empowering highland peoples across a wide rangsectors, notably pertaining to the
ownership and management of land and natural ressurThe draft policy bans

deforestation in areas inhabited or used by highla@oples, provides protection for lands
traditionally used by highland peoples, as welrasedies against unlawful intrusion. It
also declares highland peoples’ right tetermine the priorities for and to exercise cohtro
over their economic, social and cultural developthétMC, 1997) and provides for the

incorporation of indigenous knowledge and languagdse education curricula. The

ILO/IMC-report confirms that

“the ILO ITP Project has been actively engaged in primgdpolicy advice to the
IMC on the approach of ILO Convention No 16@d that the final draft policy on
highland peoples, completed as a result of the IMT/collaboration process, was
submitted to the CoNCouncil of Ministers]late in 1997 and is currently in the
process of adoption. Convention 169 provides th&icbprinciples of the policy
documerit(Seng & Moul, 2000: 57).

Apparently, ILO officials had come to believe tihe domestic adoption of Convention
169-style principles and standards by the Cambodjamernment was imminent.
Application of the draft policy would have meanpeofound shift in the government’s
approach to highland peoples, from involuntary rpooation and Khmer nation-building
to accommodation as distinct cultures with far-héag rights to land, natural resources,
bilingual education, and self-government. The agprconfidence of international
organizations in their own ability to promote etige application of these norms appears
overly optimistic today but was part of a largectpre in which hope for more democratic
and liberal government in Cambodia was fairly wydghared (Picken, 2010). Factors that
likely contributed to international organizationsbnsiderable optimism regarding the
adoption of indigenous rights norms included thgegoment’s creation of the IMC, the
diversity-friendly rhetoric of high-ranking offids, and the government's seeming
willingness to accept guidance from internationagamizations and to incorporate
international norms into draft policy.

However, the Council of Ministers rejected the tafhlander policy submitted in 1997,
ostensibly to allow for the prior passage of regtit®vs on land and forest. Yet even after
the passage of the Land Law (2001) and the Foréstny (2002), the highlander policy
was not adopted, suggesting that not the timingsuddmission triggered the policy’s
rejection but its content and basic principles. g§beernment’s refusal to adopt the IMC’s
draft policy highlighted the political and institomal weakness of the IMC, which
consisted of little more than a secretariat withaadful of staff at the relatively powerless
Ministry of Rural Development (HPP, 2001: 14). TiMC was allocated nothing by the
national budget and therefore relied for fundinghn@dt exclusively on international
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support. Membership of the Inter-Ministerial Contedt consisted essentially of
government ministries controlled by FUNCINPEC, thereasingly marginalized coalition

partner of the dominant Cambodian People’s Par§R)C The IMC never established a
local presence in any of the highland provinceswhbich it was formally mandated with

making policy. It became apparent that the IMC désked government backing and the
ability to reach out to key ministries controllegthe CPP. As a 2002 ADB-report notes:

“the creation of IMC appears to have been instigdigdhe HPP, and its profile
has been greatly diminished since the HPP effdgtaeased its activities ... There
appears to have been no sense of national owneesidpthe IMC has in recent
times been operating on a shoestring budget .05iple lesson to be learned from
the HPP experience in the Mekong subregion isithatvery difficult to contribute
effectively to policy and its implementation inigehous and ethnic minority areas
without a presence on the ground through concretwiies’ (Plant, 2002: 49).

In retrospect, it is clear that UNDP HPP and othtrnational organizations working with
the IMC did not succeed in bringing about signifitahange in the relationship between
highland peoples and the Cambodian state. Dedpt@pparent failure of UNDP HPP’s
first phase, a second phase commenced in 1999. \Wowa mid-term assessment of HPP
in 2001 found thatrio activities have been implemented in CamBoana that there is
absolutely no concept of ownership of the progrannm@ambodia (HPP, 2001: 1, 14).
The IMC was dissolved and replaced with a Departrf@rEthnic Minority Development
(DEMD) at the Ministry of Rural Development in 20QILO, 2005: 19). Like the IMC
before it, the DEMD was only episodically functibménen it received outside support and
remains marginal to relevant policy making. The tnggctions show that international
organizations and NGOs over the following yearsraased significantly their local
presence and the scope of concrete activities. difasge, however, did not translate into
more effective contributions to policy and its irplentation on the ground, at least not in
the sense of convergence with international norms.

4.2. The New Land Law and Nominally Improved Legal Protection

As the IMC failed to gain cabinet-approval for dsaft Policy for Highland Peoples’
Development, land-alienation, illegal logging, andnigration continued to undermine the
possibility of realizing indigenous rights for Caatdia’s highland peoples. According to
one estimate, half of Ratanakiri’s land area haenbset aside for protected areas and
tourist sites by 1997, while virtually all of themaining land area had been approved for a
30-year land concession granted to an Indonesiampaony (Colm, 1997: 6-7). By another
estimate, 120 per cent of the province’s land av@s under concession or had been
designated as protected area or sold by the mi@sl@S. Brown, Ironside, Poffenberger, &
Stephens, 2006: 3). Provincial authorities werec@eding with allocating dozens of
smaller land concessions of their own. WhiRatanakiri's eight indigenous groups lived
fairly autonomously until recently because of th@vmce’s physical isolation from Phnom
PenH, the province had now becomthé new frontier for proposed industrial plantatsyn
hydroelectric projects, and logging concessipnsith the consequence thatwindling
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access to land and natural resources is affectheg dbility of indigenous populations to
maintain secure livelihood¢Colm, 1997: 1, 6). The Special Rapporteur fomtéun Rights

in Cambodia invoked rélevant international standartispertaining to fndigenous
peoples to note that the large number of logging conaassiin Ratanakirithust be seen
also as a human rights problémHe stated that powerful persons were engaged in
“rampant land speculation and abusive exploitatiomatural resources to the detriment
of the interests of the highland peoplewith the result that the rights of access by
indigenous communities to land and the natural wveses on which their livelihoods
depend is under threat(Hammarberg, 1999: 132). The Rapporteur consdieteat
“extensive in-migration of non-highland people®nstituted a further threat to the
culture and livelihood of the highland peoplesd that, despite the government’s stated
intent to crack down on illegal logging, there Wwagisk that it will continue as long as the
perpetrators of illegal logging practices, includirbusinessmen, members of the military
and civil servants and politicians, are not brougbtustice and punishégHammarberg,
1999: 122-133).

Due not least to the failure of the highlander @pland the apparent urgency of land
issues, the focus of international indigenous sgbtomotion shifted to the revision of
legislation pertaining to indigenous lands (ADB,02@: 12). Two working groups of
international and non-governmental organizationsewestablished in 1998, in order to
advocate for the inclusion of indigenous concemts ithe draft Land Law (Andersen,
2007: 19). One of these groups was based in Ratarmaid worked with indigenous
communities to collect and analyze information teddato land and forest use. Among this
group’s members were CARERE, IDRC, Non-Timber FoR¥sducts (NTFP), the human
rights NGO ADHOC, CIDSE, and Health Unlimited (ADBQ02a: 12). The second group
was based in the capitol Phnom Penh and involveskebl in the drafting of a land law
section on highland peoples’ land. This group’s rberm were OXFAM, the Asia
Foundation, the Office of the High Commissioner arman Rights (OHCHR, the former
UN Centre for Human Rights), and the NGO Legal AidCambodia (ADB, 2002a: 12).
Responding to intense advocacy and significant dpnessure, the Council of Ministers
agreed in 1999 to include a chapter on indigenandd into the draft Land Law. A team of
legal consultants from the Asian Development BakIRE) completed the draft chapter on
indigenous land. The draft was submitted to ther€dwf Ministers in February 2000,
approved by the National Assembly, and signed bykiimg in 2001 (Andersen, 2007: 20).

Nominally, this was a watershed moment. On paperLand Law dramatically improves
legal protection for highland peoples’ land, and ve® Cambodia closer towards
compliance with international indigenous rights mer Accordingly, it was widely hailed
by advocates asvisionary (S. Brown, Seidel, & Sigaty, 2005: 1) angrbgressivé
(McAndrew & 11, 2009: 5). Article 25 identifies ingenous communities’ lands as those
“where the said communities have established tlesidences and where they carry out
traditional agriculturé, including specifically feserves necessary for the shifting of
cultivationi. Article 28 categorically states thamd authority outside the community may

104



acquire any rights to immovable properties beloggito an indigenous commuriity
outlawing the transfer, possession, and sale gibéi land from the day the Land Law was
enacted. Lands that have been sold or transfemeéd the Land Law’'s adoption remain
eligible for registration as collective title (Srd8vn et al., 2005: 50). The Land Law
provides for indigenous communities to register oamal title within all categories of
land and throughout the entire permanent forestte&sincluding forestry concessions and
protection forest areas, as well as mining area@®uaxploration or exploitation licenses
(S. Brown et al., 2005: 39). The Land Law also ggupes traditional authorities as
legitimate representatives of indigenous commusiiad confirms customary decision-
making mechanisms as valid procedures. Articlei2ésgconsiderable power to traditional
authorities, by making

“exercise of all ownership rights related to immdeaproperties of a community
and the specific conditions of the land use ... sl the responsibility of the
traditional authorities and mechanisms for decisioaking of the community,
according to their customs

Provisional protection is implied in Article 23 tiie Land Law, which states thathé
groups actually existing at present shall contintee manage their community and
immovable property according to their traditionalstom&. However, despite the dramatic
shift towards recognition of highland peoples’ lamghts and decision-making, the Land
Law did not significantly improve the situation bighland peoples on the ground. The
government has studiously limited the scope ofveeié provisions, failed to enforce and
often violated them, and delayed their implemeatatin 2011, 10 years after the Land
Law was enacted, three pilot communities coveringnare 329 families received
communal titles to their land (UNOHCHR, 2011). Iratdh 2013, two more communal
titles were issued for the benefit of an additiof@afamilies (Titthara & Boyle, 2013).

One of the major implementation obstacles is thabrmamunity’s legal recognition is the
precondition for communal ownership. According e tConstitution’s Article 44, dnly
Khmer legal entities and citizens of Khmer natidgashall have the right to own lahd
Because there were neither recognized indigenoosntmities nor a process for their
recognition, there now was a Land Law accordin@itago entities that did not exist (S.
Brown et al.,, 2005: 2). Before discussing impleragoh experience, however, it is
important to point out the conservatism of the Ldmv's conception of indigenous
communities, which contradicts Cambodia’s liberanétitution as well as international
indigenous rights norms.

4.2.1. Misrecognizing Highland Peoples as Backward Khmer Entities
The Land Laws defines amtligenouscommunity (‘sahakom chun-cheat daoem pheak-
tech’) a

“group of people who reside in the territory of timgdom of Cambodia whose
members manifest ethnic, social, cultural and eagnaunity and who practice a
traditional lifestyle, and who cultivate the lanastheir possession according to
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customary rules of collective tg@rticle 23).

Other than Cambodian residence, each of theseiaritgnity, traditional lifestyle, and
customary rules of collective land use, is a maitategree and difficult to measure. None
of these criteria reliably differentiates betweeghltand and lowland communities. Given
that the Constitution calls on the governmenteéasure national unity, and preserve the
good national traditions of the countrfArticle 52), and to manage state property, niygtab
land (Article 58), the definition of indigenous comanity in fact overlaps considerably
with constitutional notions of Khmer citizenship hientraut, 2008: 206). At any rate,
highland peoples’ need for protection arises from fact that they form distinct societies,
and it is these distinct societies that internatiororms aim to protect. However, the Land
Law’s definition does not acknowledge the presesicaon-Khmer identities, languages,
and institutions, and it avoids recognition of melous peoples as political actors. Rather
than protecting culturally distinct, historicallglsgoverning minorities, as international
norms would suggest, the Land Law protects cloksly- traditionalist, collectively
cultivating communities of unspecified ethnicityp ko doing, the Land Law makes
recognition of claims to land conditional on the im@nance of traditional lifestyles,
collective land use, and customary cultivation, ooty conceptually but also practically. It
is common among government officials to argue toatmunities whose members engage
in cash cropping do not qualify as indigenous urttierLand Law, because they do not
practice traditional agriculture. Officials from ehMinistry of Interior, for example,
expressed the view that Kuy communities visitedirdu@ trip to Preah Vihear did not
qualify, because they were assimilated (Anderséoriberry, & Sophorn, 2007: 22). In
order to benefit from recognition, indigenous pesplare required to abstain from
modernizing their lifestyles. These provisions drgpocritical, because they let the
government and the Khmer majority assimilate higtllgroups and then deny their rights
as distinct cultures based on the result of thogation.

Emphasizing unity, traditional lifestyles, and eaclive land use, rather than cultural
difference or historical self-government, impliésitt the main contrast between highland
peoples and Khmer society is a civilizational ortween modern, developed,
individualist Khmer citizens on one hand and predera, undeveloped, and collectivist
highland people on the other (Ehrentraut, 2008).288 was shown earlier, the notion that
civilization is what distinguishes highland peoptesm Khmer was widely shared before,
during, and after the colonial period, and it remapopular today (Baird, 2011: 7,
Hammer, 2009: 142; Kirby, 1996: 91). As one ILO-coissioned report states, the Khmer
majority considers indigenous peopless “underdeveloped’ and ‘less civilisédwhich
results fn a patronizing mixture of pity and condescenstowards the highlandets
(Chhim, Hean, Hun, & Sokhan, 2005: 18). The implratonale for providing highland
groups with communal land titles is the protectadriraditional, collectivist communities
from modernity and individualism. This rationalent@sts sharply with international
conceptions of indigenous peoples as groups ahtitleself-determination as a matter of
equality, of protecting vulnerable groups from itistly modern nation-building states, and

106



of remedying and reversing unjust colonization.

The cultural conservatism manifest in the Land lsagdéfinition of indigenous community
is reinforced by the law’s conception of what a rbemof an indigenous community is, a
person who

“meets the ethnic, cultural and social criteria ai adigenous community, is
recognized as a group member by the majority ofi gwoup, and who accepts the
unity and subordination leading to acceptance i community

As was pointed out before, liberalism supports groights that reduce a minority’s

vulnerability to external pressures but not minorights that aim at protecting group unity
from internal dissent, because doing so would litmét ability of group members to freely
question and revise group values and practices (iKiyay 1995: 43-48; UNDP, 2004: 16).

International indigenous rights norms, too, do offér grounds for discouraging people
from adopting different lifestyles or for limitintpeir ability to adapt traditional values and
practices. In contrast, the Land Law’s emphasisa@reptance of unity and subordination,
combined with seemingly unchecked power to be és@icby traditional authorities,

suggests an illiberal conception of indigenous camities with considerable potential for
oppression. Specifically, the Land Law risks revimgdconservative elites seeking to
impose interpretations of traditions that help ecbttheir power and that might

compromise the liberty and human rights of comnmumiéembers.

Relevant literature as well as field research prieskin Chapter 6 suggests that the threats
posed by traditional authorities and customary tgres to the human rights of highland
people are mild, particularly when compared to #ictual violation of these rights by
outsiders (AIPP, 2006; G. Brown et al., 2006: 2642@nside, 2009; NGO Forum, 2005).
As one study puts it,€lders act more as facilitators of dialogue, corsenbuilders, and
advisors to the heads of households, rather thayipyy an autocratic role in village
decision making (G. Brown et al., 2006: 10). Nevertheless, thgaleempowerment of
traditional authorities and the absence of mechasit ensure internal accountability
raise the question of how to protect the humantsigh community members. The Land
Law’s only solution to this problem is for membéwsexit their community:

“For the purposes of facilitating the cultural, ecomic and social evolution of
members of indigenous communities and in ordedlewasuch members to freely
leave the group or to be relieved from its constigi the right of individual
ownership of an adequate share of land used bgdhamunity may be transferred
to theni (Article 27).

This right to exit would allow group members to ase potentially oppressive traditions
and practices. However, given the importance ofritaaccess to one’s own culture for the
individual, exit is too high a price to expect measrsto pay for freedom from oppression.
The provision also makes the territorial basis rafigenous communities vulnerable to
fragmentation. The Land Law is not concerned witlbug constraints or cultural,
economic and social evolutidef indigenous individuals in community, prior &xit. To
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the contrary, the law’s language suggests thatingxithndigenous communities and
individualizing land ownership facilitates membeéemvolutiori and implies that remaining
in indigenous community does not. The law’s emghasi tradition and custom, and the
implied absence of change are consistent with aegiion of an indigenous community as
a group of people in whickeVolutiori does not take place.

Nominally, the Land Law creates a group-differeieiia conception of Cambodian
citizenship that accords considerable rights tal lam®sources, and self-government to
indigenous communities. However, this group-difféi@&ion is in tension with the
Constitution’s undifferentiated notion of Khmerizénship. Plausibly, the difficulty of
reconciling Khmer citizenship with indigenous rightalong with political convenience,
explains the vagueness, cultural emptiness, andgartpof the Land Law’s definition of
indigenous communities. Likely, the drafters of tzad Law sought to avoid the notion of
highland peoples as non-Khmer groups, becauseultdamply exclusion in the context of
citizenship that is legally defined in ethnic Khnterms. The Land Law’s conception of
indigenous communities misrecognizes highland pegphdividually (‘Khmer citizen’) as
well as communally (‘Khmer legal entity’), whichdhilights once more the challenges of
accommodating multinational diversity within ethally defined Khmer citizenship. The
Land Law’'s conservative, traditionalist notion afidigenous community does not
correspond to the actual aspiration of these groagsChapter 6 shows, and risks
compromising the liberty of group members.

4.2.2. Land Law Implementation Challenges

Even though the legal framework for the registratad indigenous collective title was
widely considered almost complete (S. Brown et 2005: 1), an fhterim Paper on
Strategy of Land Policy Framewdrkssued by the government in 2002 asserted that
implementation of Land Law provisions related tdigenous communitieswill require
careful research and pilot effoftsas well as a sub-decree to enable indigenoud lan
registration (quoted in: Andersen, 2007: 21). Tkiatement might have appeared to
indicate judicious policymaking but in retrospecsvmore plausibly an attempt to delay
implementation. While the government requires adrefsearch and piloting before steps
are taken to safeguard the interests of indigengnasips, not even the most basic
consultation requirements are met when large-scafeessions are granted to private
corporations and powerful individuals (G. Brownagt 2006: 3; Ghai, 2007; Leuprecht,
2004; Subedi, 2012a). Moreover, the actual reseanch piloting work was left by the
government to international and non-governmentghmoizations (Andersen, 2007: 33;
Andersen et al., 2007: 22). Despite considerabppai from international agencies and
intensive advocacy by a growing number of NGOsyas not until 2004 that the Council
for Land Policy (CLP) established the National if¥énisterial Task Force for the Study
on the Registration of Indigenous Land Rights. €hp#got communities were identified in
Ratanakiri and Mondulkiri and provincial task foscestablished (Andersen, 2007: 21). In
the meantime, land alienation of indigenous comtesiand forest destruction continued
unabated (Global Witness, 2002). A study undertake2004 found that large scale sales
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and seizures of indigenous peoples’ land had tgkace throughout Ratanakiri, directly
contradicting the Land Law (NGO Forum, 2004). Aldal-up study in 2006 found that
“land alienation has increased in severity in 30ceat of communes and has continued
unabated in most of the remaining 70 pert¢RIGO Forum, 2006: 4).Despite enactment
of the Land LaW notes another report in 2005thé alienation of land eligible for
collective title has dramatically increased fuelleglland speculation, forest clearance and
the issuance of concessidiiS. Brown et al., 2005: 47). The authors add #raincreasing
number of cases of land transfers to individuatside indigenous communities are

“not consistent with traditional management and aften conducted without
consent of the community or written contract ane atr times the result of duress,
pressure and lack of understandir{®. Brown et al., 2005: 49).

In 2005, the ILO established another project speadliy to promote indigenous peoples’
rights in Cambodia. NamedRights based approach to indigenous peoples dewanpin
Cambodi4, the project, somewhat less ambitiously thanpitedecessor, aimed athe
development of national legislation and policiestthntegrate the rights, needs and
priorities of indigenous and tribal peoples in Cavdia, and the development of capacity
to implement thef(ILO, 2005: 3). The project’s initial governmeonbunterpart was the
Department of Ethnic Minority Development but itgfis shifted quickly to supporting the
Ministry of Interior’s Department for Local Admirtigtion in the development of bylaws
for the three indigenous pilot communities (Anders2007: 24), in order to meet the
preconditions for recognition as legal entities.

Leun Kraen Village in Ratanakiri was one of thramtpvillages whose by-laws were
endorsed by the Ministry of Interior in 2006. Thelaws describeleun Kraen Village of
Tompoun [Tampuan] Indigenous Communityas a ‘collective institution of citizeris
(Article 1) and an 6rganization, where members assist each othereptahe national
interest and social order, directly administered ®ichum commune countifArticle 2).
This description highlights the strong, hierarchichfference between the Khmer
majority’s privileged constitutional standing oneomand and on the other hand, the
recognition of Tampuan as a village-level ‘Khmetitghto be directly administered by the
respective commune council on the other hand. Toegtion of the national interest and
social ordel was likely declared as one purposes in antiogratf potentially popular but
implausible claims that a non-Khmer community mightsue non-Cambodian interests.
Article 3 features a long list of characteristicakimg up the identificatiori of the
community. The list was apparently designed to aedpto the Land Law’s conservative
conception of an indigenous community, specificatlydemonstrate the presence of unity,
traditional lifestyle, collective land use customand subordination to traditional
authorities. Among the characteristics listed s tommunity’s Khmer nationality, that
conflicts are solved by traditional authorities atiht members practice traditional
livelihoods, of which several are mentioned. The article goes explaining that the
“community has traditional dance, arts, musical nmstents, lyrics, songs, musical
rhythm, foods and that the €community holds beliefs in animisnNo less than twelve
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kinds of spirits are listed, along with seversdcrificial practice$ and taboos.

This identification reinforces the Land Law’s consdism, because it implies that the
listed characteristics are essential or authewmtithts particular community. The list of
characteristics supposedly identifying the indiggheommunity assumes an implausible
degree of homogeneity among community members, Seemingly universally shared
beliefs in animism and particular categories ofritgpiand taboos through traditional
livelihoods to artistic and culinary preferencesttr than recognizing a distinct societal
culture and its ability to determine its own detent, this description catalogs particular
cultural manifestations in a particular community aa particular point in time. This
identification implies that the community ceasebéandigenous the more it deviates from
the listed characteristics. On this view, reformicygstomary practices and modernizing
ways of life would inevitably mean a loss of indigeis identity and potentially, a loss of
recognition and of rights linked to it. Highland gpde, like all Cambodians, have
constitutional rights to change their livelihoodsligions, culinary or artistic preferences
as they please. Making rights to land conditional the maintenance of traditional
lifestyles is incompatible with the human rightsdaaqual opportunity provisions of
Cambodia’s Constitution, as well as with internagibindigenous rights norms. Moreover,
it is hypocritical for the state to require indigers citizens to maintain a past state of
affairs in order to have their rights respectedjlevthe standard operations of the same
state routinely force indigenous people to givethgir traditional livelihoods and ways of
life. Findings from empirical research presentedCinapter 6 show clearly that many
highland people want to maintain distinct cultudantities without subscribing to each of
their ancestors practice, tradition, and belief.ild/the rationale of liberal multiculturalism
is to make options available to group members,Léred Law and related policy making
dramatically limit the options available to groupemmbers and in doing so, contradict
relevant national and international rights norms.

4.2.3. Conserving Collectivist Communities

As was mentioned earlier, liberal multiculturalismms at advancing equality between
groups and freedom within groups (Kymlicka, 19952)1 Underlying the Land Law and
related policy making, in contrast, is a consemeatnd distinctly illiberal conception of
indigenous communities that risks reinforcing ingdy between Cambodia’s majority and
minority groups and diminishing freedom within igdnous groups. Among the
characteristics attributed to indigenous commusiitie the legal framework is their
“collective land use. Land cultivationdtcording to customary rules of collective ‘Use
among the Land Law’s defining characteristic ofradigenous community. Whether or not
indigenous land use is more communal is debatéfidigenous communities do not, for
the most part, cultivate land collectively. Rathadividual plots of land are assigned to
individual households for cultivation based on su{€olm, 1997: 5-6; McAndrew & II,
2009: 5). In addition, there are categories of camally used land, such as spirit forests,
burial forests, and forest for collection of nomtier forest products. Communal land use
might be more apparent among highland communities, land and natural resource
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management has almost inevitably a communal dirmensas it concerns multiple
community members. Ethnic Cham as well as Lao arunét often do settle in
territorially compact ethnic communities where ousary rules of land and resource use
and collectively used land can easily be found.odag, mosques, or cemeteries, for
example, are not individually owned or used. Forestaining in the lowlands is often
used for the collection of forest products by ethikhmer villagers. Officially recognized
‘forest communities’ commonly exist in lowland aseand among ethnic Khmer
populations (Sunderlin, 2006). The Vietnamese imBadia do not usually manage land
collectively, simply because they have no land emage. Most Chinese live territorially
dispersed in urban areas and do not cultivate lemitéctively or otherwise.

Clearly, the presence of collective land use ontgdgally distinguishes Cambodia’s
highland peoples from other ethnic groups. Nevégtse collective land use has become
the criterion that is made to carry the most weighthe analysis of many actors, often in
misleading ways. For example, collective land uséhe only criterion invoked by an
ADB-report in support of its foregone conclusionatthonly highland peoples are
indigenous peoples in Cambodia (ADB, 2002a: 13yilarly, one legal review argues that
the Land Law’s definition of an indigenous communit

“is sufficiently clear to protect the rights of gém indigenous communities in
Cambodia ... the criteria stated in Article 23 makaripossible to confuse these
with other ethnic minority groups, such as Chinddetnamese or Cham. The latter
three groups do not follow customs of collectivenagement of lands and natural
resources. This is a unique characteristic of imgigus ethnic minority
communities(S. Brown et al., 2005: 20-21).

But not only are €ustoms of collective management of lands and ahtesources not
“uniqué€ to indigenous communities. There just is no stlahg as Yenuine indigenous
communities Categories of ethnic groups do not fall from #ky. How genuinely a group
fits into the category ‘indigenous community’ isusmction of whether or not it matches the
criteria used to define what an indigenous comnyumst Asserting that genuiné
indigenous peoples manage their lands collectigegentializes these groups. Importantly,
it implies that groups that do not manage landectiNely are not genuine indigenous
communities and therefore do not qualify for legadtection. This assertion also raises the
possibility that members who do not participatecatlective land use do not genuinely
belong.

The significance and nature of collective land udes is obscured by the Land Law’s
choice of the relevant collective. Internationadigenous rights norms, as well as liberal
minority rights, operate at the level of peopletndigenous peoples’ rather than
‘indigenous communities’ have rights in internaabriaw. A corresponding approach
would recognize highland peoples at the level @& limguistic group rather than the
village-level. In contrast to highland peoples, tiambodian state does recognize the
Khmer as a people. The Khmer collectively claintetito the territory of Cambodia,

111



including the homelands of highland peoples. Thenkh also clearly do (attempt to)
manage land collectively. The Constitution charties state with legally determining the
management of state properties, notably land (kr&®). The presence of a Ministry of
Land Management and a Forest Administration, oliad_Law, protected areas, national
parks, forest communities, and urban planningralicate some degree of ‘collective’ land
use, without anyone thinking that this makes themkh collectivist. Clearly, collective
land management is not unique to highland peoples.

Moreover, the assertion that highland peoples nmerlagir land collectively is routinely
taken to signify that indigenous communities aréenently, essentially collectivist
(Ehrentraut, 2008: 210). Collectivism is a normatboncept that prioritizes group interests
over those of individuals. By doing so, collectimiglirectly contradicts liberal principles
and human rights enshrined in Cambodia’s Constituis well as liberal multiculturalism
and international indigenous rights norms. A falsghotomy has emerged in Cambodian
public discourse, including official statementsvesll as advocacy reports, that contrasts
supposedly collectivist indigenous communities vatipposedly individualist Khmer. The
assumption is often that if indigenous communitiese not collectivist, they would not
favor collective over individual titles to land. @mis view, the Land Law’s rationale is to
protect highland communities’ collectivism from thedividualism of Khmer society.
However, there is no serious comparative reseaechsupport the assumption that
highlanders have more collectivist philosophicaferences. This assumption is not just a
terminological problem or a descriptive inaccuratiie priority of the group over its
members is operationalized in the Land Law’s regqagnt for members’subordinatiori

as a precondition of membership and access to command. With seeming approval,
one donor-funded legal review invokes the assessnoénthe Minister for Land
Management, Im Chhun Lim, who

“describes the principle in indigenous communitied tollective rights are taking
precedence over individual rights. This principlevgrns leadership and decision
making in ICg[indigenous communitiesielated to the management of communal
lands. Membership of ICs includes, by definitiohe tacceptance of internal
decision making processes and leaders(f Brown et al., 2005: 35).

To the minister of an autocratic government thagpsesses dissent, the expectation that
people by definitiorf accept choices made on their behalf and a pri@dipat leadership
decisions take precedent over individual rights nagypear natural. However, such a
principle is unconstitutional in Cambodia and ireaoncilable conflict with international
human and minority rights norms. From a liberalspective, it is inadequate to accept a
government’s assertion that its citizens preferosdibating their individual rights. It
would be equally inadequate to accept similar ctaifrom traditional indigenous
authorities. The legal review also claims that tlaad Law’s requirement for members’
subordination €aptures one of the main features of indigenousnuanitie$ (S. Brown et

al., 2005: 35), and that
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“indigenous communities have a well-establishedrizadetween the rights of the
group and the rights of an individual. This balansesafeguarded by traditional
authorities and institutioyS. Brown et al., 2005: 36).

But what does it mean that subordination isnaaih featur& of a community or that
individual and collective rights are well balanced®w does one know that this is the
case? How does one distinguish a community thahasacterized by subordination from
one that is characterized by oppression? Do Nowhe#ns, for example, value unity,
group-rights, and subordination over individualhtg) and accept leadership decisions
because of inherent collectivist inclinations angly because they are oppressed and have
no other choices? How about Cambodians during themd¢ Rouge regime? Again, the
point here is not that Cambodia’s highland peopéeiaternally oppressed. The threats to
the liberties of indigenous individuals from intatroppression are far smaller than those
from state-driven or -facilitated outside impogiigo The point here is that oppression is
around the corner where acceptance of subordinamh unity is a precondition of
membership and where community members are deprofethe liberty to contest
governance principles and internal leadership. fblewing chapter shows that there are
no apparent indications that indigenous people lass freedom-seeking than other
Cambodian citizens. Little suggests that many dowant to enjoy liberty and modernity
within their own culture. There is no need to ingotollectivism to justify the value of
culture. Highland societies need protection becadfiske profound interest their members
have in secure access to their own cultures. Iffoothe benefit of individual citizens,
liberal states have no reason to maintain any ltaternational indigenous rights norms
neither protect collectivist groups from individisah nor traditionalist groups from
modernity. In Cambodia, it is particularly unhelpfa link the aspirations of indigenous
peoples to notions of collectivism, because thedmms are thoroughly discredited by the
tragic failure of Khmer Rouge policies. The falsechdtomy between collectivist
highlanders and individualist Khmer masks the Cadlidoo state’s systematic privileging
of Khmer identities over highland identities, tmansfer of control over land and natural
resources from indigenous institutions to thosetled Khmer and their subsequent
privatization, and the ongoing, state-driven peraeon of Khmer domination and
highlander subordination.

4.2.4. ADB-Support for ‘Indigenous Peoples/Ethnic Minority Issues’

The Asian Development Bank (ADB), a multilaterafamization with its own safeguard
policy on indigenous peoples and one of Cambodi@ggor donors, was significantly
involved in the development of pertinent Land Laxevpsions. The ADB also dedicated
one chapter of its 2001 Participatory Poverty Assesnt in Cambodia to ethnic minorities,
which highlighted the ¢ritical” importance of the diminishing access highlandugohad
to land and natural resources as a result of lgggmd commercial concessions (ADB,
2001b: 51-57). As the Land Law was adopted, the AbBiBated a regional technical
assistance project focused on indigenous peopl€saumbodia, Indonesia, Philippines, and
Vietnam, entitled Capacity Building for Indigenous Peoples/Ethnic bftity Issues and
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Poverty Reductidh Implemented in the course of 2001, the projegresented the first
major regional activity on this subject undertaksnthe ADB since it adopted its Policy
on Indigenous Peoples in 1998 (Plant, 2002: 1).arbgect undertook poverty assessments
among target populations in the respective cows)tigth the declared aim of developing
an agenda for action to ensure reduction of inadigenpoverty (ADB, 2002a: 1). Four
country-reports and one regional report were phblis as well as the proceedings of
several workshops with recommendations for actilamg According to the foreword of
the country reports, ADB hoped that these pubbeceti would help guide national
governments and other development partners in iwpgo future interventions to
recognize, promote, and protect the rights of theseples (ADB, 2002a: v).

The project’s odd title (‘slash’) indicates thaetidentification of groups as ‘indigenous
peoples’ was not without political challenges, &g tgovernments of Indonesia and
Vietnam objected to the term (Plant, 2002: 6). Tbentry report on Vietnam, for example,
avoids entirely the identification of particularogps as indigenous peoples. Rather, the
report invokes the official classification of theethamese population into 54 ethnic groups
and adds thatthroughout this report, the term ethnic minoritfhieh has been recognized
by the Vietnamese Government, is used insteadligfeinous peopléADB, 2002b: 5)°.

In contrast, little resistance to the term was réed in Cambodia, where the ADB’s
country report simply notes that the termsdigenous peoplésand “highlander$ are
used synonymouslyfér the sake of convenierican the sense of the ADB’s working
definition of indigenous peoples as

“those with a specific social or cultural identitystihct from the dominant or
mainstream society, which makes them vulnerableetng disadvantaged in the
process of developmérf2002a: 3).

That ‘indigenous peoples’ could be conveniently aggd with highland groups in
Cambodia underlines the relative normative, congdptand political ease with which
these groups can be identified as indigenous psopl€ambodia and distinguished from
other groups. The report concludes thtite” majority of the country’s ethnic minority
population is excluded by this definitio(2002a: 3). As a categorical statement, this is
inaccurate, however. The Cham, the Lao, and evembGdia’s ethnic Viethamese may not
match conventional conceptions of indigenous pepjdet they do have non-Khmer
identities that make them vulnerable to being disathged in the development process.
The Cham and the Lao, for example, may well ber@sted in some of the rights and
benefits attached to recognition as indigenous lesdp international law and policy, may
well be entitled to such rights, and may well idigms indigenous peoples and claim these

*The Vietnam report avoids the term ‘indigenous pesipn its exposed parts but it does clearly, ttou
very carefully, suggest the position that interoaail indigenous rights norms apply to certain geoup
Vietnam: ‘at the theoretical level, it can be useful to rewmuch international instruments and guidelines
as ADB's Policy on Indigenous Peoples, the Worlahk&apolicy instruments on the subject, and the
international instruments of the United Nations aitsl specialized agencies. It would be useful to
examine, in collaboration with ethnic minority regentatives, the extent to which principles of
indigenous rights can be adapted to the contegthofic minorities in Viet Naf(ADB, 2002b: 42-43).

114



rights in the future.

The ADB’s Cambodia report describes the ongoingmmtion of indigenous rights in
relatively favorable terms. Even though the IMC haaler fully functioned, and the
Department of Ethnic Minority Development (DEMD)dhaot started operating, the report
invokes the Cambodian government®én interest in strengthening its policies relgtin
indigenous peoples and poverty reductigADB, 2002a: 1). While the report excludes
groups other than highland minorities from protctias indigenous peoples, it does
consider groups outside the four northeastern poad as indigenous peoples, such as the
Kuy in Preah Vihear and Kampong Thom in the notftle, Por in Koh Kong and Pursat,
the Suy in Kampong Speu, and the Saoch in Siharniteik&DB, 2002a: 4). By doing so,
the report expands the geographical scope of tdegenous category in Cambodia
compared to earlier initiatives.

The ADB report also accounts for some of the protbghallenges to the realization of
international indigenous rights norms. It estimatest 4.7 million ha of Cambodia’s 10.5
million hectares of forest were in the concessisehdf 21 local and international logging
companies. More than half of this concession abaut 2.4 million hectares, was located
in the four northeastern provinces (ADB, 2002a:. 2Z8)e report points out thatdgging
concessions, both legal and illegal, are a majore#t to the land and traditional
livelihood of indigenous peoples, who are strorigiked to the forest(2002a: 28) and
notes that growing in-migration had not only ina@e population density but undermined
the sustainability of rotational agriculture anahiied indigenous peoples’ access to natural
resources. In response to thedent need for a practical program of actipan action
plan was adopted by an ADB-organized national wawks The plan calledfér measures
to stop immediately the process of land encroachimgoutsiders or newcomér@002a:
41). Despite the existence of the IMC and the DENfi2 plan urged the creation of a
mechanism through which the many concerns of ethnic minaitt@an be given due
attention in the work of all government ministfig2002a: 42). Ambitiously, the plan
recommended that Cambodia should

“establish local councils of ethnic minorities toves#® on development and
investment policies and programs ... Cambodia costidbdish consultative bodies,
at either local or regional levels, over a 1-yearjpd. This would be an important
aspect of the country’s commitment to participatgovernancé (ADB, 2002a:
42).

No such commitment was made, however, during thgehts that have passed since the
ADB- facilitated adoption of the action plan. N@msificant measures were taken to end
“land encroachment by outsiders or newcorherBlo ministerial or otherwise
governmental coordinating mechanism for indigenopeoples’ consultation and
participation was established. To the contrary,IM€ was terminated shortly after. The
highlander policy was unsuccessfully resubmitted i@jected by the Council of Ministers
in 2007 (Andersen, 2007: 19), while the standareraions of the government continued
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to undermine the rights of indigenous peoples. Likernational initiatives before and
after it, the ADB project failed to entice greateompliance or convergence with
international indigenous rights norms in Cambodia.

In the meantime, implementation of relevant Landvimovisions remained stalled. A
draft ‘Policy on Registration and Use Rights to darf Indigenous Communities’ adopted
by the Council for Land Policy in 2007 limited, angpother things, the land that may be
recognized as spiritual forest land and burial $blend to a mere seven hectares each,
substantially less than the corresponding landsaresed by indigenous communities
(Ironside, 2010: 16). The policy also purportedt tieaur supporting legal instruments had
to be adopted before registration could take pla@enely a sub-decree on shifting
cultivation, a legal instrument on the registratadnndigenous lands, a by-law on the legal
recognition of indigenous communities, as well las highland peoples’ policy that the
government refused to adopt in 1997 and again @Y 28 later version of the CLP’s draft
policy did not require prior adoption of the fowghl instruments but rendered the land
titing process more cumbersome. Despite substanternational support and financial
incentives, it took until 2009 for a ‘Sub-Decree Brocedures of Registration of Land of
Indigenous Communities’ to be adopted (Andersef,72@1). This instrument, according
to Article 3, applies only to communities that haheady been recognized as legal entity,
which limited the scope to the three pilot commiesitthat existed at the time. The sub-
decree’s Article 6 maintains the seven-hectaret loni spirit forest and burial land. In 12
years since the passage of the Land Law, onlyifidgenous communities, together about
400 families, received communal land titles (Titth& Boyle, 2013; UNOHCHR, 2011).
In Ratanakiri Province alone, there are more thHah\#llages, most inhabited by highland
peoples (Andersen, 2007: 17). In 2012, there w8rGOs supporting 161 villages in six
provinces in the recognition process (lronside,22Q14). However, no additional titles
were issued and only 20 indigenous communities len recognized as legal entities
(IWGIA, 2012: 306). It is widely believed that gomenent officials and politicians are
stalling implementation in order to enable explioma of indigenous lands (Baird, 2011:
12; Ghai, 2007: 16; McAndrew & II, 2009: 5). Cleatinternational support to the revision
and implementation of the Land Law failed to cdmite to realizing international
indigenous rights norms for Cambodia’s highlandpgtes, not only because of a lack of
implementation but also because the Land Law doeseflect indigenous aspirations and
international norms in important respects.

4.3. UNDP Access to Justice and Conservative Multicollectivism

The UNDP’s Access to Justice Program (A2J) washardhitiative aimed at promoting
international indigenous rights norms application liighland peoples in Cambodia. The
program focused specifically on the justice seand was implemented jointly by the
UNDP and the Cambodian Ministry of Justice. Likeliea international initiatives, the
program started from the assumption that highlagwpfes but no other ethnic groups are
indigenous peoples in Cambodia. Like earlier itiess, A2J failed to move Cambodia
closer to respecting indigenous rights.
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A study commissioned by A2J resulted in a volumsaaport entitled Pathways to
Justice: Access to Justice with a focus on Poom&vg and Indigenous PeopléEajardo,
Kong, & Phan, 2006, 'Pathways-Report’) that wadigiud in 2006 and formed the basis
of A2J activities in Cambodia. The authors highliginat indigenous peoples are
disadvantaged and marginalized in the state systefustice due to a wide range of
reasons including cultural and linguistic differeacas well as physical distance, poverty,
corruption, and abuse of power. While the stategaesystem is failing indigenous people,
according to the report, indigenous justice systemes still remarkably effective and
operate in a participatory, responsive, and acatl@tmanner. Accordingly, indigenous
persons rarely seek justice in the courts andansbeing their conflicts before traditional,
customary justice institutions (Fajardo et al., @083).

The report identified illegal but accelerating lasgenation asthe most serious problem
that indigenous peoples fdcavith the consequence thaintigenous communities have
been deprived of their common lands, threatenieg trery existence as peoplésajardo

et al., 2006: 93). The report links land alienatiorgovernment-granted concessions and to
land speculation, in which government officials afien implicated. Speculators, wealthy
people, military, and high rank governmental fuooctries buy lands through local
brokers, notes the report, adding thah“some cases, the brokers are council members,
village chiefs, or other local authoritiesvho “threateri villagers to give up their land
(2006: 94-95, 134). As a result, indigenous peofdes the loss of their lands and of
access to forest resources. These findings arestentswith the analysis underlying earlier
international initiatives as well as with a growibgdy of literature at the time (AIPP,
2006; G. Brown et al., 2006; Chhim et al., 2005x,AdcMahon, Poffenberger, & Vogler,
2008; Lasimbang & Luithui, 2005; McAndrew, 2003; BGorum, 2004, 2006).

While accurate in their general direction, soméhef Pathways-Report’s claims about the
aspirations of highland groups are overly geneamdlienplausibly strong, such as

“the Phnong[Bunong] still retain their values, norms, and conflict réston
mechanisms. They want to resolve all matters atdte level, to prevent external
interventiori (Fajardo et al., 2006: 136).

The following chapters show that such claims anetesied within highland groups, and
that there is greater variation within and acrassmunities than this and other statements
in the report suggest. Most of the report’s recomaia¢ions are plausible and desirable in
light of international norms. However, they alse aather vague and generic, such as the
recommendation that irfdigenous law should be recognized in indigenousas
contemplating adjudicatory functions according tdeit norms, authorities and
proceedings (Fajardo et al., 2006: 5) or the one toobrdinate the indigenous conflict
resolution system with the national services ofiges after a process of consultation
(2006: 198). These statements imply the presencenefintegrated indigenous justice
system. Yet there is no onendligenous law or “indigenous conflict resolution systém
The use of the singular form conceals the actualesof challenges involved in
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incorporating hundreds of informal, village-basesdtice systems in dozens of languages.
These recommendations also exaggerate the actymciba indigenous institutions
presently have to fulfill adjudicatory functions the following chapters will demonstrate
in detail. The Pathways-Report interprets the Ldrav’'s recognition of traditional
authorities as a mandate for the handling of cotsflover indigenous lands, going so far as
to claim that the law tries to prevent the imposition of exteraathorities, which are not
legitimate for indigenous communitieg2006: 97, 134). Normatively as well as
empirically, one might well emphasize the limits thie legitimacy of the Cambodian
state’s exercise of authority over indigenous comitres. However, the Land Lavg a
manifestation of imposed external authority, ane feambodian lawmakers or citizens
would support the report’s notion that the Camboditate’s exercise of authority over
indigenous communities is illegitimate.

Corresponding to international indigenous rightsnmoand discourse much more than to
Cambodia’s neo-patrimonial politics, the reportar-feaching recommendations are
desirable but unrealistic. For example, concerrirggdraft General Policy for Highland
Peoples’ Development, pending since its initial migsion almost 10 years earlier, the
report simply recommends developing

“a draft policy on indigenous issues to meet indigisndemands and international
standards and adopt the draft policy after thorouggnsultation with indigenous
peoples (Fajardo et al., 2006: 198).

The authors propose no less thduall“recognition of indigenous customary law and
conflict resolution mechanisth$2006: 197). Well beyond the institutions of thestice
sector, the Pathways-Report recommends ¢ons$ider indigenous structures in all
decentralization processes, in the field of govaoea justice, and the delivery of public
services and to provide health and education servicesithgenous languages (2006: 97,
197). The report recommends ratification of ILO €ention 169 and the adoption of
additional ‘fjudicial protection against illegal alienatidn2006: 197), without discussing
why current judicial protection against illegal thalienation is apparently not working and
how the proposed additional protection would avthis problem. The report tends to
attribute the lack of respect for indigenous pesplegal rights to a lack of government
capacity or to officials’ unawareness of rightsoiily gestures at structural reasons for land
alienation and marginalization of highland peoplssch as with recommendations to
“combat corruption in generglto “empower the poor, women and indigenous pebples
and to fmplement the Land LawFajardo et al., 2006: xii, 195,197). The repaldo does
not explicitly address the potential human rigintplication of the customary law regimes
it proposes to enact, specifically the possibilihat the empowerment of traditional
authorities and customary practices might negatiaéfect group members’ enjoyment of
human rights. The following sections demonstrate thrtually none of the Pathways-
Report’s recommendations was adopted or implemdtdlde government.
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4.3.1. ‘Impunity, Corruption, Power of Position ... De Facto Law of the Country’
Shortly after the Pathways-Report’s publication, RINA2J commissioned a team of
international experts to carry out a case studindigenous traditional legal systems in
Ratanakiri and Mondulkiri. Field research undertale March and April 2006 was of
considerable scale and methodological sophisticadiad involved broad participation of
indigenous people. The survey was implemented ljyoimith two province-based
organizations of highland peoples, the Highlandssakiation, and the Indigenous Youth
Development Project (I'YDP), which were also invalva selecting 14 indigenous elders
and 14 indigenous youths as research assistantgqtBam, Ironside, Paterson, Padwe, &
Baird, 2007: 19). Eight research teams combinidgrsl with youths were formed to match
languages spoken among various target communitiestal of 18 villages were selected
with a view at representing a range of ethnic gsoumpdifferent districts, including stable
communities as well as communities facing seriousa$ disruption (Backstrom et al.,
2007: 9). Of these 18 villages, 15 are locatedataRakiri and three in Mondulkiri.

Like the Pathways Report, the Case Study undertimeslisadvantaged and marginalized
position of indigenous peoples within the stateteysof justice, specifically theafmost
total absence of formal legal services and ingtng where indigenous people might be
able to have their cases fairly adjudicatg@ackstrom & Ironside, 2007: 4). Indigenous
people areihtimidated and marginalized in cotirioften unfamiliar with Khmer language
and laws, unable to payegal fees and bribé&s*“fearful of high ranking officials and
policé’, and “do not have support from friends and farhi2007: 5). Most importantly,
state institutions routinely dispense injusticénidigenous people, even by the standards of
formal laws, as thecburt system is often used by powerful interestexfmropriate and
further disenfranchise thémMoreover, court decisionsdd not conform to any moral
code they use, implement and khokor these and other reasonsdigenous peoples are
unable to get ‘justice’ from this averiu@007: 5). The authors note that social proteshi
many instances the last resort and that proteasreroften jailed for long periods. Like
other studies, they highlight that improved infrasture and increasing in-migration
contribute to large scale alienation of indigenoasmunity land and increasing numbers
of land and natural resources conflicts (Adler,nfide, & Ratanak, 2009; 2007: 4;
Hammer, 2009: 169; NGO Forum, 2004, 2005, 200@)igknous people’'sldck of access
to justicé creates & very dangerous situatibn warns the report, With increasing
numbers of conflicts and an increasing threat olence each yean(2007: 5). The study
highlights the rapidly increasing numbers of ‘n@igputes between highland communities
and powerful outsiders over control of indigenoasmunities’ land and forests.

In contrast to state institutions of justice, caséoy institutions enjoy considerable support
and legitimacy among indigenous communities:

“indigenous communities overwhelmingly trust, usé ampport their customary
laws and conflict resolution processes The vast majority of the indigenous
people ... see the traditional system as more fairenpro-poor and easier for
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local people to access than the formal justiceesyis(Backstrom et al., 2007: 42).

Out of 257 cases of conflict analyzed in the contek the Case Study, traditional
authorities had resolved 170. Only 87 cases had taen to the village chief, 30 to the
commune council, 19 to the commune police, and tondistrict-level authorities. Only
six cases had been dealt with by provincial co(Beckstrom et al., 2007: 39) suggesting
that indigenous justice mechanisms are still waykiemarkably well. The findings of the
Case Study contrast with those of a kingdom-wideesu(with a different methodology)
undertaken in 2005. This survey asked respondehishwlocal actors were actually
resolving conflicts and found that village chiefere perceived to be the most important
(34 per cent), followed by commune councils (31 qant), the police (17 per cent), elders
(7 per cent), district level (5 per cent), and pnoial level (3 per cent) (Ninh & Henke,
2005: 44). Together, these studies suggested thaftiat mediation and resolution is
primarily a local affair in highland as well as lland communities. However, customary
institutions address the major share of local ¢cisflonly among indigenous communities.

Similar to the Pathways-Report, the Case Studysmemendations are far-reaching and
draw heavily on international indigenous rightsmser The authors declare that the

“right to self-determination ... forms the basis byiclwhindigenous peoples may
share power within the state, and gives them tgbtrio choose how they will be
governed (Backstrom et al., 2007: 63).

To this end, the Case Study recommends delegaiiegstomary institutionsthe formal
authority to deal with illicit land sales and coiofs, and to mediate boundary disputes,
including ancestral land clainisin such a way thatthe traditional system can function as
a separate but integrated system in Cambb@&ackstrom & Ironside, 2007: 14). The
authors caution that rules and institutions nedektsupported by an

“environment where laws are implemented and peopte panished for their
crimes. If not, impunity, corruption, power of gash and money will continue to
be the de facto law of the country and eventualllyimfect and poison the lower
level traditional systems als@Backstrom et al., 2007: 73).

Here, the authors imply, largely accurately, thapunity, corruption, and power of

position are currently de facto laws in Cambodiawver, they do not elaborate further
on the implications of this finding. What explaitigs finding is that Cambodia’s neo-

patrimonial elites have a vital interest in the lekption of indigenous peoples’ lands and
resources, and that they use their control ovecthets to reinforce their claims. Clearly,
these elites have no interest in delegating authovier such disputes to the institutions of
highland groups. While the Case Study’s recomménistare normatively adequate and
attractive from the point of view of liberal multituralism and international norms, they
are unrealistic in the context of Cambodia’s netvipebnial politics.

Interestingly, neo-patrimonialism also helps expléne considerable degree to which
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indigenous institutions in many communities congnto manage specific internal
functions. In contrast to lucrative functions oé tstate, functions that have little potential
for rents are neglectédn neo-patrimonial systems (Pak et al., 2007:. ZRis dovetails
with the findings of the Case Study that the tiadal system focuses on such areas as
inheritance, theft, marriage, and other local com=2 which “the Cambodian state has
traditionally had little interest in regulatiigBackstrom & Ironside, 2007: 9). These areas
of local conflict are unattractive as neo-patrinednhunting grounds. Therefore, the
institutions and officials of the neo-patrimonighte have little interest in regulating them.
There is a very limited degree to which neo-patnmlism contributes to accommodating
the interest indigenous communities have in cordv@r their own affairs, not because of
deliberate policy, but because of the system’sewglf unprofitable state functions.

4.3.2. Fabricating Traditions and Proposing Legends for Legislation

Like the proposals from earlier international iafives, the Case Study’s recommendations
were never substantially implemented. The sole g@e was A2J’s own follow-up on the
idea that there should be a codification of their law by indigenoaemmunities
themselve's(Backstrom & Ironside, 2007: 8). This idea hadant been floated as early as
1996 by the UN Special Representative for HumarmRigKirby, 1996: 87). Co-financed
by UNDP and the Spanish Agency of International &ewment Cooperation, and in
partnership with the Cambodian Ministries of Juestnd Interior, A2J in 2007 embarked
on an effort to compile the customary rules ofietigenous ethnicities. Significantly, this
effort aimed merely at the documentation, not thdifccation, of customary rules and,
therefore, represented a crucially reduced ambitomplausible first step towards legal
recognition but of little practical value without Of course, even legal recognition could
not ensure respect for indigenous authorities in emvironment where ihpunity,
corruption, power of position and morigyre “the de facto law of the countrgBackstrom

et al., 2007: 73). Documentation work was undertake only six villages, two
predominantly Bunong in Mondulkiri, the other foum Ratanakiri and ethnically
predominantly Kreung, Tampuan, Brao, and Jaraipeesvely. In each village,
approximately 15 respondents were interviewed, inasitage elders and local officials.
While the Case Study highlighted that the codifaaprocess should remain in the hands
of indigenous people and their representatiy@&ackstrom et al., 2007: 75), members of
“indigenous communities themselvesere relegated to the role of informants in A2J’s
documentation of their rules. Not a single indigengerson was on the project staff
(McGrew & Doung, 2010: 34). The interview questiame was based largely on
Cambodia’s criminal and civil codes. Informationsagerived in one of two ways:

“In some instances, participants described pastsase settlements they had been
involved in or had been recounted to them. In athtfrey could identify fixed rules
that had been dictated by their ancestqt$NDP, 2010a: vi).

The assumption that there are given sets of fixddsrdictated by ancestors and the
depiction of indigenous persons as characterizediriyuestioning acceptance of these
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rules indicates the same conservative and colistticonception of indigenous
communities that is manifest in the Land Law’s eag on $ubordinatiori. Indeed,
documentation of traditions as an approach to laking has conservatism built into it.
A2J’s methodology assumes that indigenous ethescitiave an unchanging, uncontested
essence or code that can be compiled simply bintalio a few individuals in one village.
Moreover, most interviewees were men who claimdmmand either legal or traditional
authority. These respondents can be assumed toamawgerest in the public recognition
of particular interpretations of tradition that popt their exercise of power. Accepting
these interpretations of tradition as fixed rulesks empowering conservative elites and
legitimizing the internal oppression and margiratian of reform-minded community
members. In communities were fixed rules are dctaby ancestors and obeyed by
unquestioning members, the possibility of culttaatl judicial change and of individual
agency does not appear to exist. The depictioustomary rules as timeless, unchanging,
and essential to particular ethnic communitiesfel account for the internal contestation
of rules and traditions as well as for the dramati@nges that occurred because of
indigenous people’s agency as well as violent aksion programs. Moreover, this
depiction contributes to persistent stereotypesinafigenous cultures as backward,
irrational, and incompatible with modernity.

The A2J team’s rather narrow consultation resuited set of six reports, published in
2010, entitled Kreung Ethnicity, “Tumpoun Ethnicity and so on, and sub-titled
“Documentation of Customary RuledVhile these titles suggest an initiative thatets
seriously the notion of indigenous peoples, rattten communities, A2J’'s approach
merely assumed rules documented in one villaggpbyan other communities inhabited
predominantly by members of the same ethnic grédupmpilation pairing offenses with
descriptions of corresponding customary punishmandscompensation packages takes up
most of each report. Most of the rest are desomgtiof conflict resolution processes and
inventories of traditional institutions, practicégliefs, and ceremonies. The reports invoke
an oddly static, vaguely pre-colonization, pre-mpavation past in which traditional
institutions manage community affairs with unchadjed authority. In this timeless state of
affairs, problems such as illegal land alienatiow dorest destruction, and the nation-
building state itself are almost entirely absenthis were the situation today, there would
be little need for the documentation or codificatmf customary rules. Indigenous groups,
claims the report on Jarai Ethnicitynaintain their own ancient identity, traditions,lttue
and belief systeigUNDP, 2010b: 3). Rarely is the possibility ofatige acknowledged,
and there is not a gesture at how the documentied right relate to contemporary
challenges. Concerning the vital issue of land f®egxample, the report on Jarai ethnicity
as well as one on Bunong ethnicity note thand disputes have not occurred in this
village” (UNDP, 2010b: 30; 2010d: 29).

For an appreciation of the nature of A2J-documentatt is useful to take a closer look at
the documented rules supposedly governing speaffenses, such as murder and rape.
“Killing people is prohibited by Tumpoun Reung Thallage's customary rul€s reads

122



the documentation of Brao ethnicity. It adds thanhcestors have warned that the
punishment for a murderer is to be buried aliygNDP, 2010a: 12). That last sentence
appears in identical wording in the Kreung repdNDP, 2010c: 14). That burying
someone alive generally kills that person is omlg of the many inconsistencies in A2J’s
documentation of customary rules. Almost all of ttecumentation reports state that no
murder had happened in the respective villages. évew these reports describe in
remarkable detail the customary rules and compemspackages that supposedly would
have governed the traditional response if a muhdel occurred. One of the reports on
Bunong ethnicity, for example, says thdhére have not been any cases of mdrder
(UNDP, 2010d: 11), yet claims to know that the oosry compensationif‘such a case
were to happehwould include ‘property equaling the value of one elephant or ten
buffaloes, one pig, a dog, a duck, a chicken anar af win€’ (UNDP, 2010d: 11). The
Bunong, according to A2J, customarily use capitatighment and forced labor. If the
perpetrator €annot pay ... s’/he must work for the victim’s farfolytheir whole life or be
executed, as has occurred in the pgsiINDP, 2010d: 11). There is no elaboration on the
last sentence’s apparent claim that murderers eeeeuted or enslaved in the past and
nothing to support the insinuation that the samghimoccur in the present. Moreover, the
claim that murderers were executed in the pastdenisistent with the earlier claim that
there has not been any case of murder. The repoBrao Ethnicity’ is the only one that
claims outright that murder actually did happen:

“villagers maintain that ... there have been few casksmurder since the
establishment of the village... the villagers affidrthat if it were to happen,
capital punishment would be imposed by either bemsgantly killed or buried
alive” (UNDP, 2010a: 12).

However, the avoidance of making explicit the cldaimat an instant killing or live burial
actually took place, the use of the conditionahfpand the total absence of supporting
evidence do not give the impression of credibleuduentation. The Jarai-Report, too, says
that there have not been any murdesmce the establishment of the villaget claims
that

“if such a case were to happen ... the perpetratoidvioe punished in accordance

to traditional rules ... in the past ... the victimanfily and the Traditional
Authority would condemn him/her to death by buntimgindividual alivé (UNDP,
2010b: 11).

The report adds thatstich a practice would not occur todayhich is one of very few
places where the documentation distinguishes betwast and present and acknowledges
the possibility of change in traditional rules ttzae otherwise presented #séd and
“ancient. If it was true that accused murderers were lobalkve in the past and thadtich

a practice would not occur todgythen the claim that a murderer in the presevauld be
punished in accordance to traditional rulesaises the question what a traditional rule
really is. Moreover, where no murder ever occuriedjoes not make much sense to
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document traditional rules governing murder cases. This is not to say thatdar does
not occur among indigenous communities. The panthat talking to 15 people in a
village in which no murder ever occurred is an eguhte methodology for documenting
customary practices governing murder among entimei@ties.

Given the apparent impossibility of documentinglitianal rules that govern things which
never happen, the certainty and detail with whides governing murder are presented by
A2] is implausible. Moreover, what these rules haveommon is the notion that serious
human rights violations are part of indigenous igest The claim that Cambodia’s
indigenous groups practice life burials is unheafdn the literature. Even A2J’'s own
documentation does not contain a single documeptek. The claim also directly
contradicts key findings of the more credible aadipipatory Case Study, which mentions
that, in Ratanakiri,

“the fine for murder has always been 12 buffaloe®f® person. In Mondulkiri a
serious fine for murder if the guilty person denikd crime would be one elephant
and 15 buffalogs(Backstrom et al., 2007: 52-53).

The Case Study’s section oBrao Justice Systems in Ratanakiri Provihcensiders that
Kreung, Kavet, and Lun arestib-groups of the Brao in Ratanakiri provifigBackstrom
et al., 2007: 104), thus covering Brao and Kreurlnieities, which A2J claims
customarily execute murderers. The Case Studysuatoof Brao justice, however, does
not mention capital punishment or life burials.tfie contrary, it highlights that the

“Brao system of justice mainly involves paying firmesl those fines are generally
stated in terms of buffaloes. So, for example, elered individual was historically
valued at 12 buffaloes according to Brao TaiBackstrom et al., 2007: 107).

On a question as significant as whether or not w@ts are part of customary
punishment, UNDP A2J-commissioned and -publishesearh gives contradicting
answers. Not only does the Case Study not suppertiaim that life burials of offenders
are part of Brao customary responses to murderCHse Study emphasizes that the Brao
system of justice isfindamentally based on resolving conflicts and camspting victims,
not on retribution and incarceratidnand that it is not least for this reason th8tré&o
villagers often prefer to solve even the most seriorimes, such as murder, using their
own legal system rather than going to the officalirts’ (Backstrom et al., 2007: 108). By
the Case Study’s accounting, the Brao system i® mesponsive to Brao villagers’ needs,
interests, and notions of justice and enjoys meggtimacy than the formal system of
justice, including in rare cases of murder. Thalgtiound only one murder case that was
resolved by the traditional system. This case geclin Ratanakiri in 1993 and

"involved a man who killed his wife out of jealou$wo kanongdtraditional
authorities]were involved, and the fine consisted of 2 busfalb cows, 2 bronze
urns, 2 pigs and 2 jars. The murderer was not seryil or to the formal systein
(Backstrom et al., 2007: 101).
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There is no mentioning of death penalties or liteidds. This case is in fact the only
murder-case mentioned in the Case Study which fomséitutions of the state were not
involved in handling. Even A2J’'s documentation afigus ethnicities does not mention a
single instance in which the documented rules \ap@ied in an actual case of murder.

Similar to the offense of murder, four of the stkréc reports claim that no cases of rape
occurred in the villages where consultations tolgce. However, each report ‘describes’
in detail what customarily happens in rape casesekample, if a rape did occur in the
Jarai village,

“the perpetrator would be fined ... a set of gongs, @ypper pot, a pig of the size
of five chap and a jar of wine ... in the past, rgpsomeone else’s wife could be
punishable by instant death at the hands of thenvk husbant (UNDP, 2010b:
14).

Again, speculation about things that did not happepresented asdbcumentatioh of
“customary rules not only in implausible detail but also with astinct tendency to
describe major human rights violations as parnhdfgenous cultures. A rare mentioning of
an actual rape is in the report on one of two Bgneiiages (Pu-Char). In this case, a
minor was raped, the rapist confessed, and thé gidrents accepted 1,500 Riel in
compensation. The report does not specify how byaythis case occurred but awkwardly
notes that ih that period, 1,500 Riel was worth five Chee ofdg and that there are
“approximately 260 Chee in 1 kilogran(UNDP, 2010d: 15). At current gold prices
(December 2013), one kilogram costs well upward2@® million Riel (US$ 55,000),
which is almost 3,000 times the price at the tifh¢he rape in question. There probably
never was a time wheril,;500 Riel was worth five Chee of gokhd if there was, it is
unlikely that Riel-denominated cash was readilyilatée in a remote Bunong-village. At
any rate, the actual handling of this case doesnadth the customary rules documented
by A2J and specifically, the punishment did notapptly involve practices that violate
basic human rights.

Another case of rape is detailed in @$Se studyof nine lines of text in the report on
Kreung ethnicity (UNDP, 2010c: 16-17). Howeversthase did not actually happen in the
village researchers were visiting bu ‘a neighboring villagé The only other report that
claims that cases of rape did occur in the patitésone on ‘Brao Ethnicity’: Villagers
reported that there have been few cases of rapl@srvillage, but there have been cases of
sex outside marriagUNDP, 2010a: 15). This statement’s odd contragti'but’) of rape
cases with actual cases and the fact that, asade thie claim of few cases of rapgatself,

not a single case of actual rape is mentioned aegavhlse in the report, does not inspire
confidence in the credibility of the documentederulAs far as the information presented
in the six reports is concerned, A2J-documentedtammary rules’ concerning rape are
based on two cases, one that occuriredneighboring villagéand another one that dates
from the period when 1,500 Riel was worth five Chee of gol@he ‘traditional rules’
governing murder and rape among various indigeneilicities according to A2J
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documentation do not, as far as the facts presentdek reports go, have a basis in actual
cases. However, they have a distinct tendency soribee cruel punishment and human
rights abuses as integral to indigenous conceptibpsstice, and this tendency contributes
to misrepresent highland peoples as incapablevoizeid justice.

4.3.3. Documenting Ancient Past and Fixed Rules as Approach to Law-Making
Describing the activities and rationale of A2J'scdmentation effort, the identical
foreword of various ethnic reports states that

“the project has assisted six indigenous communitiesompile their customary
rules to assist in recommending to the governmenadknowledge Indigenous
Peoples’ traditional dispute resolution mechanisamel customary rules. ... It is
hoped that this will provide indigenous organisasoand networks with a strong
basis with which to advocate for the recognitiortrafiitional rules and practices
... At the same time, indigenous people will be gtyoencouraged to abandon
those rules that seriously contradict fundamentaman rights norms or which
affect public order or national securitfyUNDP, 2010b: iv).

While A2J’s survey inquired about past, potentiadlgcient cases and practices, the
resulting compilation of rules is treated as repnéimg contemporary practices and
aspirations. Nothing suggests that the few indigengespondents were even asked by
A2J-researchers which of their supposed traditibiey might want to keep, modify, or
abandon. Yet these traditions are recommended hy &2 a Strong basis for legal
recognition. Moreover, A2J’s attempt t@asSist in recommending to the government to
acknowledgé indigenous justice fails to even acknowledge theoblems which
codification of customary rules was actually meémtaddress. UNDP-commissioned
studies recommended codification as a responsexterhal problems’, to major rights
violation emerging largely from outside indigenaisnmunities, by empowering internal
mechanisms to deal with these challenges (Backst€onronside, 2007: 13). The
documentation reports, however, turn this rationateits head. They ignore external
problems and instead claim that serious human sigtdlations originate in customary
rules and imply that they should be addressed ¢iramutside intervention. The identical
foreword of the ethnic documentation reports mergiincreased migratiohfrom the
lowlands, fllegal logging, land concessions and land encroaeht, as well as lacking
“access to key public services such as educatioglthheand communication
infrastructuré (UNDP, 2010b: iii). However, these developments described as factors
that “contribute to the lack of knowledge and limiteda@fy of indigenous people to deal
with the multitude of challenges facing them tdd@@10b: iii). This is the only instance
where the reports acknowledge the presence ofrigadtproblems’ such as illegal logging,
land concessions, land encroachment, and in-migratNevertheless, these external
problems are attributed to indigenous people’s sseg inability to deal with the modern
world. This misrepresentation adds insult to injury suggesting that indigenous peoples
are not victims of rights abuse but of their owadaquacy. It is clear from the literature as
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well as from the A2J’s Pathways-Report and the GGigdy that not primarily knowledge
or capacity are lacking but enforcement of the kwd recognition of the authority of
indigenous institutions and rules, specificallyaidress ‘external problems’ (Adler et al.,
2009; G. Brown et al., 2006: 41-62; Chhim et 8002 7, 32; McAndrew & II, 2009; NGO

Forum, 2004, 2006; Schweithelm & Chanthy, 2004227 -

While the foreword of the ethnic reports still irkes the recognition of traditional justice
systems as ultimate goal, the identical prefadd®freports, co-signed by the Ministers of
Justice and Interior and the UNDP’s country dirgecexpresses a significantly different
vision. The content of the reportdldes not constitute compulsory Idwhighlights the
foreword, and was composed meretg provide more knowledge for stakeholders ... on
the customary traditions of indigenous pe6pknce ‘obviously a judge will base their
judgment on the law(UNDP, 2010c: i). However, part of the profoundoplems
indigenous peoples face in the justice institutiohthe Cambodian state is precisely that
judges do not base their judgment on the law wtibee legal rights of indigenous
communities inconvenience powerful officials anchrbusiness people. A good share of
responsibility for the state’s failure to apply Eand protect legal rights rests with A2J’s
government counterparts, the Cambodian Ministriemterior and Justice. High-ranking
officials signing over land concessions in secrecyy generals protecting illegal logging
operations, local officials intimidating villagerand judges disregarding legal rights are
routinely abusing a wide range of Cambodian lansokBets on customary rules that do
not bind anyone are not going to change their ways.

On the occasion of the distribution of the first sedocumentation reports in March 2010,
an article about UNDP’s documentation of indigenfustice was published in the daily
Phnom Penh Post. In it, the documentation repoesiascribed ashandbooks outlining
conflict-resolution mechanisms commonly employedingygenous groupgsand their
distribution by ‘officials from the Interior and Justice ministrieas “part of an effort to
assess how these mechanisms can fit in with tineafqudicial systefh(Channyda, 2012:
3). Again, what is being presented as governmefdrtefo formalize ‘nechanisms
commonly employed by indigenous gréupdased on the views of a few individuals who
were asked about ancient rules and past caseabaot commonly employed mechanisms
or actual aspirations.

The article quotesd regional legal specialist for the UN Developm@mnbgramme who
was involved in researching and drafting the haraksb saying that one purpose of the
project was to identify instances in which tradiab mechanisms should be abandoned in
favor of the courts, such as cases of rape and muid@hannyda, 2012: 3). No other
purpose of the project is mentioned, and no reasogiven for why mechanisms
supposedly common among indigenous communitiesldliieuabandoned in cases of rape
and murder. Read in conjunction with the respecsigetions of the ‘handbooks’, these
statements imply that life burials of accused affs are a mechanisms commonly
employed by indigenous groups in murder and rape<cdf offenders were indeed buried
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alive, discouragement of this particular practigce lmiman rights grounds would seem
adequate. However, there is no instance of suclsa documented anywhere in the
literature. Indeed, the unsupported insertion & Iburials and other practices that
contradict human rights into documentation repappears almost designed to justify the
imposition of state justice and to legitimize a Kdmmivilizing mission, rather than
providing protection from it.

Moreover, there is general agreement in the leeathat it is very rare for traditional
institutions to deal with murder or rape, and tig has been the case for decades in most
villages. The Case Study identifies only one cdsawder that had been handled entirely
by traditional institutions since the Khmer Routies earlier mentioned case of the jealous
man who killed his wife and was fined two buffateo cows, two bronze urns, two pigs,
and two jars by indigenous institutions (Backstreinal., 2007: 101). It is hypocritical for
A2J to involve itself in the fabrication of humaghts violating customary rules under the
guise of documenting traditions and then to tuouad and discourage customary rules for
not corresponding to human rights norms, all whiking silent on the rights abuse
routinely committed by state institutions and a#fls on a much greater scale. The UNDP
specialist is quoted adding thariy customs that are contrary to the existing lafvthe
government should not be practiced by the indigerngroups ... any that is acceptable,
you can keep(Channyda, 2012: 3). Recognition of customaryesulas initially proposed
by A2J, would have meant the identification of amtes in which the courts should be
abandoned in favor of traditional mechanisms, rathan the other way around, or of
instances in which laws should be changed to acamhate traditional mechanisms. Far
from advocating for recognition of customary ruligss statement flatly denies that there is
a need for recognition or legal pluralism in thstfplace.

Discouraging traditional institutions would be maskausible if the court system were
better at delivering justice among highland peaptesvever, the fact that it is not was the
rationale for A2J’s codification initiative and gremably, for the selection of indigenous
peoples as one of A2J’s target groups. Other thancase of the jealous man, the Case
Study provides some detail only on one murder cilsis. case, in which the perpetrators
were able to avoid prosecution, occurred in Rataniak2004 and was handled entirely by
the formal justice system. It features some of iechanisms actually at work when
indigenous communities seek justice from the sfai@ampuan villager in Ratanakiri

“was arrested, beaten and tortured by the policextoact a confession (which was
unsuccessful) and put in jail for the murder of hephew. This murder was linked
to attempts by this village to claim some of tHemmer lands back from another
village, which was using them, because their forfaeds in turn had been lost to
an expanding Ban Lung town. Police investigatido the case was inadequate. In
September 2004 the Provincial Judge ordered tHageél’s release due to lack of
evidence. The Public Prosecutor however appealeddgtision and the villager

was not released until after the Appeal Court foumdavour of the Provincial
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Judge more than a year after he was arrested. Tilager believes that the people
who killed his nephew paid the court to arrest hidis wife and family of six
children sold all their land and possessions to papes to people who said they
would help him get out of jail, and were even padad to sell their cashew
orchard to a court official for only US$ 400 (wh#re family wanted US$ 1500),
because he said he would help get their husbamgifadut of jait (Backstrom et
al., 2007: 14).

This is one of many cases reported in the liteeatund the media where the state system of
justice seriously violates the human rights of gatious villagers (AIPP, 2006; NGO
Forum, 2004, 2005, 2006). In contrast, there ielievidence of serious human rights
violations resulting from application of customanjes in the presetft Indeed the Case
Study suggests that the operation of the couresystndermines the traditional system of
justice and contributes to raising incidents ofaes crime, in line with the wider literature
(Chhim et al., 2005: 11; Fox et al., 2008; Johnr&ith, 2005: 12; Thann, Hak, Oeur, &
McAndrew, 2009). Indigenous participants in oneeC@g1dy workshop said

“now that it is possible to go to the state systempeople can pay the courts and
authorities to avoid fines and imprisonment, anel titaditional system is sidelined
... Because of corruption, people know that if theyehmoney to pay the formal
system will be much more lenient on them thanrtmitional system. People said
that even murderers get out of jail after three then.. This is because the formal
system is corrupt and non-functional ... Becauséisfrhurder and theft are much
more common now than in the ga®ackstrom et al., 2007: 52-53).

It is in favor of this torrupt and non-functionalcourt system that A2J encourages
indigenous peoples to abandon their own institgtiand rules of justice in casesuth a$
murder and rape, based on fabricated traditionsuasgecified standards of acceptability.
Highland people are being asked to accept undtitidhe authority of a state that
colonized them and of a legal system that servesa agehicle for their ongoing
subordination and dispossession. Under these cstanoes, abandoning customary
institutions in many instances means abandoningnfigtion to seek justice altogether.

As has been demonstrated, A2J’s approach to dodingesustomary rules is inadequate.
However, the more fundamental problem is that danation of the past is not an
adequate approach to law making. This approachrassthat highland groups have fixed
sets of timeless, uncontested customary rulescédmatbe reduced to sets of offenses and

%As one of very few authors who invoke this concétadwe points at the practice of determining guilt
through so-called ‘trials by ordeal’. In one versiof this practice, molten lead is poured overhthad of

the accused. If the hand is burnt, the accusednsicted. In another version, the accused submerge
themselves under water, and the one who comegsifdifound guilty. However, Padwe concedes that
the first version has not been practiced for gdimra (Padwe, 2010: 345). Trial by submersion indee
continues to be occasionally practiced but onlhyhwite consent of people participating in it (Baokst

et al., 2007: 25). Quite plausibly, this practiepdves individuals of due process, but it consiua
relatively mild human rights concern compared te thany ‘external problems’. Trial by ordeal was
customarily practiced by the Khmer, too, until thieeteenth century at least (Chandler, 2008: 83).
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compensation packages, documented, compiled, atwynmized. Explicitly, the reports
claim that information Has not been changed or interpreted in any ' W&NDP, 2010b:
v), implying that the documented rules are not just¢ interpretation of tradition but an
‘authentic’, ‘pure’ manifestation of it. This consative, essentialist approach deviates
notably from the approach advocated by the autbbthe Case Study, who pointed out
that “flexibility is one of the advantages of the tramtitl system and utmost care must be
taken not to sacrifice thigBackstrom & Ironside, 2007: 13). There is nothiftexible
about A2J’s approach, in which reform means dewafiom authentic identities and a loss
of culture. Setting such rules in stone rendersesgary reform impossible and locks
individuals into supposedlyahcient or “traditional” identities. In a liberal framework,
group-rights are justified because they make opti@vailable to members. A2J’s
documentation, like the Land Law, tends to do dyabie opposite: it limits the options
available to group members. In A2J’s conceptionegbgnition, indigenous persons might
be allowed to follow ancient traditions (if deentadceptable’), but not to contest, revise,
and develop their legal rules and institutions.yThay follow ‘their’ law but not to give
themselves laws. In a liberal-democratic contexttled kind UNDP is mandated to
promote, laws are not dictated by ancestors ordsglfared guardians of tradition. They
are made based on deliberations of citizens and rggresentatives. The most promising
mechanism to provide for flexibility is the parpeition of indigenous citizens in public
deliberation about rules by which they want to govéhemselves. Advocating for
indigenous people’s submission under supposedlieanoules and practices, as the A2J
documentation project does, betrays the actualragpms and human rights of group
members as well as their rights to determine tbwin future as a group.

A2J set out with ambitious objectives aimed atir@ad international indigenous rights
norms in Cambodia’s justice sector. However, ndy alid A2J fail to move Cambodia
closer to compliance with these norms, the progeached up misrepresenting indigenous
peoples as human rights abusing cultures. Instégmomoting liberty within highland
groups and equality between these groups and thaityaculture, A2J’s documentation
initiative eventually provided international legiacy to the Cambodian state’s civilizing
mission, Khmer nation-building, and the dispossessand subordination of highland
peoples, all of which profoundly contradict natibaad international rights norms.

4.4. Why the International Attempt to Promote Indigenous Rights

Failed
This chapter has demonstrated that the interndtmramunity since UNTAC undertook
numerous initiatives across a wide range of sectairmed specifically at promoting
application of international indigenous rights nerfor Cambodia’s highland people. The
analysis shows that these initiatives have ratloasistently failed. They did not bring
about compliance, or even some degree of convesgdr@tween international norms and
actual practices. Indeed, some of these initiatereded up undermining the realization of
international norms and compromising their libaeriaaracter. Several factors help explain
this outcome.
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The most significant of these factors is the natirdhe neo-patrimonial state that operates
behind the constitutional facade of liberal dembcranstitutions in Cambodia. Neo-
patrimonialism perpetuates land alienation andtinhnd policy reform (K. Un & So,
2011). Cambodia’s neo-patrimonial elites have alviiterest in access to the lands and
resources of highland peoples. The dispossessidregploitation of these resources by
high-ranking patrons is essential not only to timeiohment of these elites but also to
ensuring the loyalty of their clients and, thug thaintenance of their power. The financial
support the CPP receives from high-ranking politicaisiness, and military leaders in
return for concessions to lands and natural ressuenables the ruling party to mobilize
the support of voters through the provision of mateenefits. Highland peoples’ lands
and natural resources are particularly suitablenio-patrimonial exploitation, because
they are very lucrative and because highland peoplave fewer means to resist
dispossession. Indigenous resources feed not belynéo-patrimonial elites but also the
system that maintains their power. Thus, the iste@ambodia’s highland peoples have in
realizing international rights norms directly cadicts the interest Cambodia’s neo-
patrimonial elites have in exploiting the lands aresources of highland peoples.
Moreover, any government that would try to excluthe majority Khmer from the
economic opportunities in highland areas would teging popularity, particularly given
the increasing population pressure in lowland ar@dsese conflicting interests help
explain why international initiatives aimed at m@cing highland peoples’ lands and
natural resources have failed. It also explains vdgpmmendations to respect rights, to
apply laws, or to fight corruption are constanti¢given by international organizations,
seemingly without ever being implemented. Neo-padnial governance is among the
major reasons for the government’s unwillingneseettognize the authority of customary
institutions and rules in conflict resolution, tdmpowering customary institutions would
limit the control neo-patrimonial elites exerciseepland and natural resources. Treating
indigenous communities as collectivist, traditiosialvillage-based communities stuck in
the past, rather than recognizing them as poliacédrs, is politically convenient, because
it does not threaten elite interests. There israngt contrast between the government’s
rhetorical concern for the consistency of laws ol diand and the general disregard of
laws in practice on the other. The government'®@iation of a complex but vague legal
framework has kept international organizations @oidors busy with legal analysis and the
provision of legal and technical support, while igehous lands and resources have
remained available for neo-patrimonial exploitatidhe IMC, the DEMD, the Land Law
and related instruments, and A2J’'s documentati@n adlr examples of institutions and
policies the international community created oworefed without effectively addressing
the underlying neo-patrimonial power relations. 3&enstitutions and policies have not
penetrated the institutionalized neo-patrimony afitemporary governance. Instead, they
have provided international legitimacy to the goweent and created opportunities for rent
seeking. They have failed or have been sidelinetl ramain marginal to actual state-
minority-relations.
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Another factor concerns the profound differencesvben international and Cambodian
conceptions of indigenous peoples. There is in Cahaba longstanding practice of
considering highland peoples as a distinct categdrgroups. This is suggested, for
example, by the report the government submittetiedJN in 1997 as part of Cambodia’s
obligations under the International Convention ba Elimination of all Forms of Racial
Discrimination. This report clearly does not oféer accurate account of Cambodia’s state-
minority-relations. However, it offers insights entvhat the government considers an ideal,
normatively adequate conception of state-minomgtions and of what the government
thinks the international community considers amddse state of affairs:

“Throughout Cambodia’s history there has never beey discrimination in
society. However, a number of ethnic minoritieseneaccepted French colonial
rule (1863-1953), particularly those living on thégh plateau of Ratanakiri and
Mondolkiri, where they continue to live in theiratlitional manner, practicing
slash-and-burn agriculture, without clinics or sci® and in complete isolation.
Following independence in 1953, the Royal Goverrneought all the ethnic
minorities into the fold of the national commurbiyteaching them to cultivate rice
on the plains, to dress, to send their childrers¢bool, etc. At the time, the King of
Cambodia, His Majesty King Norodom Sihanouk, too& thiefs of the ethnic
minorities with him in his plane to visit Angkon order to show them that they
were fully-fledged citizens of Cambodia, whose afallel ancient monuments
epitomize their common civilization and motherland.

Since then, all the national minorities have bemind) in harmony within the
national community. The State recognizes them t=ers of Cambodia, on an
equal footing with the Khmer who make up the mgjaf the population and who
are subdivided into the Loeu Khmer (i.e. Khmerhef high Plateaux of Ratanakiri,
Mondolkiri, Stung Treng, Preah Vihear and Pursalte Krom Khmer (i.e. Khmer
living on their territory which was ceded by thesRch colonialists to Viet Nam ... )
and the Islamic Khmer (i.e. Khmer of the Islamithid (CERD, 1997: 5-6).

This account acknowledges that highland groupstexsicolonial rule, which it describes
as essentially French. The government’s post-inu#gece intervention, even though it
followed a very similar pattern of colonizationyitization mission, and Khmer nation-

building, is entirely benign and was not resistgd Highland groups, a category that
includes not only groups in the northeast but aisihe mountainous north (Preah Vihear)
and southwest (Pursat). Highland groups are asdhee time distinct from the Khmer and
part of the Khmer, with one difference being theed for education, for being taught how
to cultivate, dress, study etc. It is by contemptathe temples of Angkor that highland
people realize their shared civilization with tharKer. Indeed, the Angkor temples were
likely built with the labor of slaves captured argohighland communities (Mabbett &

Chandler, 1995: 174). However, Angkor has beenvegited as a quintessentially Khmer
accomplishment, and highland groups in public disse are defined in part by the
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absence of the civilization that made this accosptient possible. In a generous gesture,
highland groups are granted access to the greadh&dsner civilization. Highland groups
(and the Cham) are invited to integrate and to lmecdree and equal Khmer citizens.
Rather than accommodating highland groups as distaltures with self-government
rights, this invitation requires highland peoples ihtegrate into the language and
institutions of the majority society. This concepti of state-minority-relations also
conveys an ideal composition of the Khmer natioat imcludes highland peoples, the
Cham, and the Khmer of the Mekong Delta, but txatieitly excludes the Vietnamese,
the Chinese, and even the Lao as foreigners (CEB®Y,: 20).

International organizations and the government @ggiye identify the same actual
populations as belonging to the ‘indigenous’ catggdhere is also some agreement that
these groups have distinct vulnerabilities and ireqyoarticular attention. However,
international and Western norms suppose that indige peoples are not simply vulnerable
groups but colonized, involuntarily incorporatedopkes whose self-government was
wrongfully taken from them. It is because theseaugsowere colonized, and their inherent
right to self-government wrongfully taken, that demization and restoration of self-
government are considered the most adequate rerrgdgnational norms are meant to
restore indigenous peoples’ inherent entitlementsétf-government, and to right the
historical wrong of forceful incorporation. In Eyoean settler states, the historical injustice
of colonizing indigenous peoples is now widely gruiblicly acknowledged, and there has
been a shift towards models of internal decolororathat combine land claims with self-
government and recognition of customary law (Kykdic2007: 147). In Cambodia, too,
highland peoples were colonized, involuntarily inmrated, and subjected to violent
assimilation. However, there has been no shift tdeainternal decolonization.
Normatively, the situation of highland peoples @snparable to that of indigenous groups
in European settler states. Yet the notion thathlaigd peoples were involuntarily
incorporated and that this constitutes an histbiigastice is largely absent from public
discourse in Cambodia. Members of highland groupssaen as disadvantaged, poor, and
marginalized, not because of their forceful incogtion and ongoing colonization and
assimilation, but because of their supposed irtgbiio deal with modernity, their
primitiveness, and lack of development. On thiswienabling indigenous groups to
maintain their distinctness alongside mainstreamiesp would perpetuate, rather than
elevate, their disadvantaged condition. The hisabrincorporation of highland peoples
into Cambodia, and their contemporary integratido mainstream society, is seen not as a
matter of injustice, but as a noble project, beeatiallows members of highland groups to
benefit from modernity, civilization, and developmhe

This view of highland peoples as undeveloped argkwards is based on a hierarchical
ordering of groups according to their level of taation. In this imagined hierarchy, the
Khmer occupy the top and indigenous groups theobotSimilar conceptions of ethnic or
racial hierarchies were used by the Vietnamesettadrrench to justify their colonization
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of Cambodia and their historical missions to ‘éael the Khmer (Guérin, 2003: 220;

Mabbett & Chandler, 1995: 14). These conceptiordraernationally discredited and have
been replaced with the idea of equality betweerpleso which contributed to making

Cambodia’s independence possible. Most Khmer takiéleanent to self-government for

granted, as a matter of equality with other peoplégy would dismiss the idea that more
highly civilized peoples have a right to rule oteem. Domestically, however, Khmer
superiority and Khmer rule over highland groups, ateleast implicitly, still considered

adequate by many. This apparent double standambliscally convenient, because it

provides justification for the imposition of Khmeontrol over highland peoples and their
lands and natural resources.

Highland groups are seen not so much as cultudélynct peoples, but as representing an
earlier stage of Khmer civilization. As Willmott tuit, highland groupsdre considered by
the Khmer to be uncivilized but nevertheless cjoselated to therh (1967: 32).
Cambodian notions consider highland groups asif@alg in the sense that they have not
developed and retain an ancient state of affams ith nevertheless genuinely Khmer. A
discourse that considers highland groups as repiiegethe ancestors of modern Khmers
offers a conceptual basis for the superiority & Khmer and the inferiority of highland
groups:

“if Khmers represent the future for highland peopkeen Khmer ways must be
privileged over those of highlanders, and the mle¢he Khmer ethnic majority in
educating their ‘brothers and sisters’is assur@@ackstrom et al., 2007: 14).

Indeed, the relative cultural proximity between Hiénd peoples and the Khmer does
distinguish the relationship between the two frdrattbetween European settlers and the
more radically different cultures of colonized pkspin the New World. In the context of
relative cultural proximity, many feel that the egtation of highland peoples into the
Khmer mainstream is normatively more defensiblas Bngument is rarely made explicit,
but is widely held by Khmers. It is also implicit the operation of international and non-
governmental organizations, who often consider larmgth peoples outside the northeastern
provinces not ‘different enough’ from Khmer commiigs to justify differential treatment.
However, this argument tends to underestimate fiie@ @rofound differences between the
ways of life of Khmer and highland peoples, andcomceal the large degree to which
contemporary cultural proximity is the result obdant Khmer nation-building. Moreover,
accepting this argument creates perverse incentbexsause it rewards states that violate
the rights of indigenous peoples with the ability ¢ontinue violating these rights.
Furthermore, by many measures, the Khmer are aiorally close to the Thai and the
Vietnamese. Yet no-one in Cambodia advocates #@rirthorporation and integration of
Khmer into Vietnam or Thailand.

The policy prescriptions suggested by Cambodianceptions of indigenous peoples
contradict contemporary international indigenoughts norms. Whereas these norms
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suggest permanent accommodation and protectiondable highland groups to maintain
their distinct cultures, Khmer notions suggest terapy, provisional protection to enable
integration. In a sense, these notions mirror IL&&ntion 107, which was replaced by
Convention 169 because of its obsolete paterraliafid assimilationist approach.
Indirectly, however, the international communityntdbutes to reinforcing these Khmer
notions, by emphasizing the poverty and vulnerghdf highland peoples, rather than the
historical injustice of their incorporation or tleelonial character of the relationship that
prevails between the state and highland peoplessivtes designed to overcome poverty
and vulnerability would plausibly be only temporamynature. If highland groups were just
poor and vulnerable segments of the populatiom thansitional measures to facilitate
their integration into mainstream society wouldead be a more plausible remedy than
self-government and the perpetuation of their wisticultures. Self-determination is
plausible as a remedy to a colonial situation bakes little sense as a means to help
under-developed segments of the population catakitipthe rest of society.

Geopolitical insecurity, and specifically the spHrception of the Khmer as an existentially
threatened people, is yet another factor in the lf2ahan state’s resistance to international
indigenous rights norms. In the absence of effectregional security institutions,
Cambodia feels threatened by its neighbors. Moghland peoples inhabit border
provinces. Granting even limited autonomy to thgrsips would be perceived as limiting
the state’s control over these areas and as maKiagbodia vulnerable to being
destabilized and even invaded and colonized byhbeigng states. These three factors, the
dynamics of neo-patrimonial governance, Cambod@arceptions of indigenous peoples
as uncivilized, Khmer minorities, and Cambodia'®-gelitical insecurity explain why
Cambodia resists international indigenous rightsmso Cambodia’s elites do not see
application of international indigenous rights nermas being in their own interest.
Application of these norms is also widely regardgednot being in the interest of the
Khmer majority, because it would limit access ofjonéy members to opportunities in
highland areas. Finally, and less apparently, apptin of international norms is widely
seen as not being in the interest of highland peopbo, because it would deprive them of
access to modernity, development, and civilizatibmese factors also help explain why
meaningful protection of highland peoples was natedgrated into Cambodia’s
decentralization reform, discussed in the followamgpter.
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5. Decentralization and Indigenous Peoples’ Empowerment

To recall some of the key ideas from the first ¢tkgpndigenous peoples’ rights norms are
increasingly codified in international law and pgli and international organizations are
attempting to disseminate these norms globallyrhis development is manifest in
international legal instruments such as the UN &ration of the Rights of Indigenous
Peoples, which contains very strong rights, inclgdio ‘self-determinatioh and to
“autonomy or self-government in matters relatinght@r internal and local affairs The
internationalization of minority rights is also dent in the adoption of specific safeguard
policies by development organizations, such asWuoeld Bank’s Operational Directive
4.20 (OD 4.20) and its successor policy, OP/BP 4TI internationalization of these
norms marks a profound change in the ideals otlstetd and citizenship promoted by the
international community, a shift from linguisticalland institutionally homogenous
citizenship in centralized states to group-difféi@ed citizenship in decentralized, multi-
level, and multi-lingual states that use local eegional autonomy for the accommodation
of minority cultures. As Kymlicka observes, the emtational community is now
presenting autonomy arrangements of this kind asae ‘moderri approach of
governanceifi which a more fragmented, diffuse and multi-les@hception of statehood
and sovereignty has become the nb(8007: 178). Essential to realizing this nornthe
devolution of some degree of autonomy in relevaetision-making to sub-central state
units substantially controlled by indigenous comitiaa (Kymlicka, 2001a: 143; World
Bank, 1996: 254).

The transfer of powers to indigenous peoples isciakufor their accommodation,
protection, and participation in modern states.hit direct participation, development
strategies risk reinforcing indigenous people’s groy and marginalization, such as by
depriving them of access to their lands and nan@sburces, by undermining indigenous
governance institutions, and by contributing to lttes of indigenous languages (A. Gray,
1998; Hall & Patrinos, 2006; Sieder, 2002). Thisea the question what the most suitable
administrative and territorial unit is for ensurirgccommodation, protection, and
participation for highland peoples in Cambodia. V¢heo international norms fit into the
organization of the state and the mainstream sysfegovernance?

International initiatives to empower highland pexgphnd to realize international norms in
Cambodia have so far, explicitly or implicitly, assed the village to be the relevant
territorial unit to accommodate these groups’ didtiinterests and rights, even where
entire communes, districts, or provinces form themditional homelands and are
numerically dominated by their members. The LandwLaominally empowers

communities, rather than peoples, and transferssiderable authority over the

1 Earlier versions of the ideas presented in thimtér appeared in (Ehrentraut, 2011a).
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management of land and natural resources to vileygd traditional institutions. The
UNDP-supported Access to Justice Programme, tooyuskx on village-level justice
institutions and customary rules. The focus onvilage as the relevant institutional and
territorial entity corresponds to the fact that istal institutions of highland peoples
operate almost exclusively at that level (Anderseal., 2007: 7; Bourdier, 2008: 4; Chhim
et al., 2005: 21; Ironside, 2009: 92; John & In2005: 11). However, in the framework
of Cambodia’s territorial organization, the villagees not enjoy any autonomy and is
linked to higher levels of the state only through top-down appointment of village chiefs
by commune councils. The recognition of indigencosimunities as legal entities and the
granting of communal titles do potentially empowdlage-level institutions to manage
land and resources. But so far, only 20 communiteage been recognized as legal entities
and only five communities have been granted comiitr@(IWGIA, 2012: 306; Titthara
& Boyle, 2013). At the current pace of implemerdatinot more than a small fraction of
highland people is ever going to benefit from trendl Law’s protection and its limited
empowerment of village-level institutions. Moreovdegally recognized indigenous
communities as such do not offer any access ptmtglevant decision-making in the
institutions of the larger state. This is suggested example, by the by-law constituting
the pilot community of La Eun Kren, which statestttthe community is directly
administered by O’chum commune couhgirticle 2). Even recognized indigenous
communities enjoy only very limited autonomy and aubordinate to commune councils.
The indigenous community, incorporated at the bottwf the state hierarchy, at best
protects indigenous villages from outside pressureheir land and enables members to
practice traditional lifestyles and customary lanske. Village-level recognition in its
current design might well reinforce, rather thamtdbute to overcoming, the political
isolation, marginalization, and fragmentation ajifiand peoples, by dividing these groups
into numerous subunits and inhibiting their abiltty consolidate and modernize their
distinct societies. Moreover, there are inheremititions to the sort of self-government
that can be effectively exercised at the villageele Villages may be suitable units for
communal land management but the capability oagétlevel institutions to manage local
development, to provide education or health sesyiaad so on, will be inherently limited.
Village-level institutions will play a major roleni any attempt to meaningfully
accommodate highland peoples, but the exclusivasfan the village is insufficient to
achieve this without suitable links to higher levef the state.

The potential of recently reformed and empoweradroane councils to serve as a vehicle
for the realization of indigenous rights norms mgler-explored and under-utilized. A good
case can be made that the commune council is the ptausible unit for accommodating
highland groups within the general territorial orgation of the state, at least an essential
complement to strategies focusing on the villagelle As part of Cambodia’s
decentralization reform, 1,621 commune councilesgthe kingdom were directly elected
for the first time in 2002 and were endowed witbeseral mandate to promote the well-
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being of their constituencies (Blunt & Turner, 2066m & Ojendal, 2007). Communes
consist of 8-15 villages, and councils have 5-1Infers, depending on the size of the
constituency (Ninh & Henke, 2005: 12). Commune aisnare the main recipient of
powers that are being transferred to lower levelsthe state in the context of
decentralization reform. Thus, a more multi-levehception of statehood has indeed
become a norm that is manifest in the reform ofGaenbodian state. Since Cambodia is a
unitary state, devolution of powers to the commlevel is the only way to transfer
powers to indigenous peoples within the given temal organization of the state and its
general reform.

As a vehicle for the empowerment of highland pegple commune council has a
number of advantages over recognized indigenousnuomties. The most apparent
advantage is that commune councils already exidegal and administrative entities.
While only a miniscule proportion of highland pesfilve in legally recognized indigenous
communities, which remain isolated at the bottonthef state hierarchy, every highland
village is situated in a commune with an electedncd. At least nominally, commune
councils enjoy a significant degree of autonomy.dByne measures, the empowerment of
commune councils has contributed to increase deatiocspace and to improve local
administration and accountability (Manor, 2007; Alia2011; Ninh & Henke, 2005;
Ojendal & Kim, 2011: 85-119). Potentially, commuremuncils offer indigenous
communities access points to decision-making ahdridevels of the state. Commune
councils select village chiefs and they elect régecreated district- and provincial-level
councils as well as Cambodia’s Senate. Communecdswaiso benefit from an elaborate
support system in which international organizatigrlay essential roles. Commune
councils routinely cooperate with district-leveffiogés, provincial departments, and civil
society organizations, and they receive consideratapacity building and financial
assistance (Ayres, 2004; Kim & Ojendal, 2009; Maidf& MacLeod, 2004; Rusten,
Kim, Eng, & Pak, 2004). Strategies that utilize tsenmune council’s general mandate to
empower highland peoples have the added advanfaggeoating within the mainstream
system of governance and do not require deviatiom fits general reform, in contrast to
the creation of incorporated indigenous communities

Decentralization and empowered commune councilaekier, do not solve the problems
Cambodia’s highland peoples face as a consequehag@patrimonial governance.
Indeed, commune councilors are by most accountsviad in land and resource alienation
(not only) among indigenous peoples, by facilitgtiencouraging, brokering, witnessing,
or coercing land transactions (AIPP, 2006; G. Brawal., 2006: 5, 21; Chhim et al., 2005:
30; Diokno, 2008: 35; Fox et al., 2008: 37-61; bie, 2009: 99, 114; 2010: 8-9; NGO
Forum, 2004, 2006; Thann et al., 2009: 197, 206gr& is virtually no piece of literature
on indigenous land and resource issues that ddaeserdion commune council complicity,
and there is virtually no case reported in thedigre of councils successfully pursuing the
interests of indigenous constituents in land cotdlvith outsiders.

138



What contributes to explaining this situation iattheo-patrimonialism in Cambodia works
in tandem with decentralization, in thaiofue interests ... are able to colonise local
spaces opened up by the decentralisation pré@ssto ‘turn them into (neo) patrimonial
domain$ (Pak et al., 2007: 23). This characterizatiorpasticularly fitting in the case of
indigenous communities, because decentralizatioilitéaes the capture of their lands and
resources by Cambodia’s neo-patrimonial elitesséhimgue interestsare closely related
to the ruling party, which uses local authoritiesrtaintain its dominance over Cambodia’s
state and the population. The CPP has monopoliaetiat over local authorities, through
surveillance, intimidation, and violence, througintrol over mass media, police, and the
military but increasingly through the use of stasources and patronage politics (Kheang
Un, 2005: 213). In the first commune election ir02Gs well as in the 2007 and 2012
elections, the CPP secured the commune chief positi at least 97 per cent of
Cambodia’s communes and party representation incaimunes (COMFREL, 2007: 56;
2012: 54; Um, 2008: 108). The overwhelming majonfyvillage chiefs and commune
clerks are closely aligned to the CPP. Becaus@ekey roles commune councils play in
managing voter registers and in determining p@litgarty representation at other levels of
the state, control over commune councils providhs CPP with the base for a national
chain of patron-client networks that ensured theumculation and extension of power
throughout the countty(Kheang Un, 2005: 213). Elected local authoritea® more
accountable to their political parties and highearel officials than they are to their own
constituencies, because the election system isy-paged and does not allow for
independent candidates and because communes depend district, provincial, and
central authorities for funding, expertise, andnirey (Ninh & Henke, 2005: 34; Pak et al.,
2007: 59; Rusten et al., 2004: 125).

Decentralization reform is reshaping the institnéiblandscape of local governance across
Cambodia, with profound consequences for futuresipdsies to realize indigenous rights
norms. Therefore, it is important to understand leomerging indigenous rights norms are
integrated into Cambodia’s decentralization refoifihis chapter tracks the application of
the World Bank’s safeguard policy, Operational Diree 4.20 (OD 4.20), within
Cambodia’s decentralization reform. The analysisnalestrates that decentralization
reform has not so far meant the adoption of a nubversity-friendly conception of
statehood and citizenship. Nominal application ledé Bank’'s safeguard policy has not
contributed to accommodating the interests of faiglpeoples. To the contrary, it has led
to outcomes diametrically opposed to the policyigeotives. The chapter concludes by
discussing how more effective application of saggdypolicy might be achieved and how
strategies for the empowerment of highland peophes more effectively draw on the
decentralization framework.

5.1. Cambodia’s Decentralization Reform
Decentralization reform builds on the governmefisla program that was mentioned in
the previous chapter. The Seila program was a govemt mechanisms through which
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international donors supported local developmertil @006, when Seila’'s mandate was
absorbed by the National Committee for the Managenw Decentralization and
Deconcentration Reform. It was the Seila prograRatanakiri, supported by the UNDP’s
CARERE Project, that was described by consultaftthh® UNDP-supported Highland
Peoples Program as “context where largely Khmer staffed provinciapaiements are
being trained to manage developniegiving rise to ‘an ethnic divide between the Khmer
authorities who govern and the ethnic highlandetlagers who are governéd
(Vaddhanaphuti & Collins, 1996: 22-23). The Seitagsam was since expanded to cover
all 23 of Cambodia’s provinces, and the ethnic abvbetween Khmer who govern and
indigenous people who are governed has wideneddarably.

Reference has been made to indigenous peoples iovirall decentralization framework.
The government’s ‘Strategic Framework for Decergation & Deconcentration Reform’

(2005), the only document providing a long-termansof what the government intends to
achieve with decentralization reform, states that

“the reform will introduce systems and proceduresnsure that ... indigenous
minorities can participate in decision-making abpincial/municipal, district/khan

and commune/sangkat levétsand that it till strengthen local capacity in using
resources to support poverty reduction activitiespecially [for]... indigenous

minorities’ (RGC, 2005: 5-6).

However, no systems and procedures to addressptwfis participation and poverty
challenges of indigenous peoples have since beeptedl Decentralization reform is
based on laws that make no mention of distinctg@dous institutions, customary laws, or
representative organizations. No decentralizatedated law provides for a language other
than Khmer to be used in local governance. To tbetrary, candidates for local
representative offices are required to read andtewKhmer script. Notions of
“fragmented, “diffus€, or “multicultural’ conceptions of statehood and sovereignty have
little appeal in Cambodia, as they describe demafrom precisely the kind of Khmer
nation-state the government is building. In itsrent design, decentralization reform
facilitates Khmer nation-building and the ongoingposition of the mainstream system of
governance upon indigenous peoples. By doing serdealization reform undermines and
further marginalizes highland peoples’ cultures esditutions.

5.2. International Support to Decentralization: RILGP

More than twenty international donors support Caddie decentralization reform. Many
of these donors have specific policies to proteatigenous peoples from negative
development impacts, such as the UNDP, the ADB, Dlamish development agency
DANIDA, the European Commission, and the World Babkiring preparation of the

World Bank-supported Rural Investment and Local &oance Project (RILGP), which

commenced in 2002, a Screening Study was undertakamticipate and mitigate negative

2A khan is the urban equivalent of a district whilsangkat is the urban equivalent of a commune.
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project impacts on highland peoples. Based on gshaty, a specific ‘Highland Peoples
Development Plan’ aimed at safeguarding indigenpesples’ interests within RILGP
project implementation was adopted, in line wite thquirements of the Bank’s safeguard
policy. Nominally, the plan was later expandeddwer the full range of local development
projects funded from regular budgets of communencitet Among decentralization
donors, only the World Bank has undertaken subisiaabalytical work on indigenous
peoples and decentralization reform in Cambodiserdiiore, and because the Bank’s
operational policies with regard to indigenous pesgstrongly influence those of other
development banks and donors, it is significardrialyze the process of indigenous rights
norms application in Cambodia through the lens & Bank’s own safeguard policy
(Kingsbury, 1999: 33%#. It should be kept in mind that the UN Declaratmnthe Rights
of Indigenous Peoples and ILO Convention 169 prewdnsiderably stronger protection
than the Bank’s safeguard policy.

RILGP’s objectives are to contribute to rural deyehent and poverty reduction through
supporting the provision of public goods at the omme level and to promote good local
governance (World Bank, 2007b). Like many donofjguts supporting decentralization,
RILGP is increasingly integrated with state-indtdns, which it is explicitly designed to
consolidate and strengthen:

“While RILGP ... funds specific investments at thenwone level, the institutional
arrangements, procedures and funds flows are iatieghk as much as possible into
the government’s own structures and systdiverld Bank, 2008b).

This integration with a poorly governed, nationibung state suggests that safeguards
should apply not only to the specific investmerttsh@ commune level, but also to the
state structures, systems, and institutions intehvRILGP-support is integrated. This is
also suggested by OD 4.20’s objective, whichtes €nsure that the development process
fosters full respect for[indigenous people’s]dignity, human rights, and cultural
uniqueness(World Bank, 1991.: 6).

As is required by OD 4.20, a Screening Study omlaigd peoples in Cambodia (Helmers
& Wallgren, 2002, 'Screening Study') was commissgbim 2002, in preparation of RILGP
implementation. The purpose of such a study, aaegrid OD 4.20, is torhake all efforts

to anticipate adverse trends likely to be inducgdh®e project and develop the means to
avoid or mitigate harrh (World Bank, 1991: 14). In a narrow interpretatiof this
provision, the Screening Study covered only thedhprovinces of Ratanakiri, Kratie, and
Preah Vihear and considered potential impacts droyn specific local investment
projects. The study did not consider the impactssabperimposing a new system of
governance upon indigenous cultures or possildlite utilize and strengthen existing
indigenous institutions.

Y¥0Operational Directive 4.20 was in force at the tiofeRILGP preparation and for this reason, is the
primary reference for the following analysis. Thaigy has since been revised and replaced by OD. 4.1
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The Screening Study determined that OD 4.20 appiieSambodia’s highland peoples
(Helmers & Wallgren, 2002: 1). In line with OD 4.28quirements, a Highland Peoples
Development Plan (World Bank, 2003, 'HP Plan’) wdesigned, which remained
unchanged in 2013. This plan, too, interprets nagrdhe scope of OD 4.20, both in terms
of activities and in terms of minority groups to ialn it applies. Despite the HP Plan’s
acknowledgement that available estimates of the beuwsnof indigenous peopleare
scarce and contradictoty(World Bank, 2003: 3) the plan states only onéineste,
120,000 people, which is close to the bottom o&éhavailable, even though the numbers
and estimates presented in the Screening Studygaitedi a significantly higher total.
Interestingly, the Screening Study asserts that oam’'s Muslim Cham dre also
considered indigenous to Cambddigddelmers & Wallgren, 2002: 4). However, the HP
Plan directly contradicts this assertion, by statihat ‘Muslim Chams ... are not
considered to be ‘indigenous peoples’ in the Candodontext (World Bank, 2003: 3),
without any explanation to support the exclusiontted Cham from the protection and
benefits of OD 4.20.

5.3. Indigenous Development Priorities and Negative Impacts
Like the Screening Study, the HP Plan limits coasation of negative impacts to local
development projects funded from commune counadbkets:

“The plan focuses on one objective: ensuring appeip opportunities for local
participation at both the village and commune Isv&Vith appropriate participation,
project activities responding to needs identified VWllagers themselves can be
considered to be ‘culturally appropriate’ by defion. Similarly, with appropriate
participation there is no basis for considering élage to be ‘adversely affectéd
(World Bank, 2003: 3).

The HP Plan’s focus on participation raises thestjoe: participation in what? Prior to
their involuntary incorporation, highland peoplestipated in their own affairs without
outside assistance. Now, highland peoples areed\tt participate in the institutions of a
state that has conquered, colonized, and attemjatedssimilate them, that remains
incapable of accommodating their distinct idenditind cultures, and that continues to take
their lands and resources. The HP Plan, howevecomerned only with indigenous
people’s participation in prioritizing local develment projects within the state system of
governance. It does not consider impacts from niy@osition and operation of these state
institutions or the possibility of highland peomeparticipation in their own societal
institutions.

The Screening Study includes an assessment oyplee bf projects most urgently needed
by indigenous peoples. A total of 42 indigenousuaksion groups were asked to list their
top five priority needs, resulting in the followidgt (numbers in brackets indicate the
number of discussion groups who ranked the padrauted among the top five priorities):
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Health-related projects (40 out of 42)
Education-related projects (30 of 42)
Road infrastructure (16 of 42)

Wells (“very common request”)

Water storage and irrigation (“common”)

o o k~ 0w N PF

Agricultural extension projects (“common”)
7. Livestock projects (“very common”) (Helmers & Wakg, 2002: 136).

These indigenous priorities, specifically the foaumseducation and health care, are in line
with the assessments of other scholars and instimitMany studies highlight also access
to land and forest as increasingly urgent priasitad often do not list roads, or do not
rank them very highly (ADB, 2001a: 26; AIPP, 20a®; Chhim et al., 2005: 45-47, 82;
Colm & Ker, 1996: 35; Hiett, 2003: 57; Ironside,020 102; A. E. Thomas, 2003: 11). The
Screening Study identified potential negative intpamly for road infrastructure, a need
prioritized by only a minority of discussion groyps follows:

“That some bad and clever outsiders may come dfterroad is built and exploit
the assets of the village

“That outsiders may come and take their land

“That the road may lead to their forests being deytd or degraded by
(sometimes armed) outsiders and it will then bécdit to find forest food and
forest products to sell{Helmers & Wallgren, 2002: 136).

The Screening Study points out that suchajor potential negative socioeconomic
impacts” have indeed“occurred following road construction in forest plendent
communitiey and that‘improved roads can accelerate that process andropew areas
for exploitation by a larger number of logging irgsts. The report highlights that
relevant laws are not enforced, particularly whemeroachers areoperating with armed
police or military unit§ (Helmers & Wallgren, 2002: 136, 144). Indeed, whalking
about negative impacts of roads, it is useful tnember that the construction of roads was
essential to the conquest of indigenous homelandagithe colonial period, as Chapter 2
demonstrates. In line with the Screening Study, repert of the Asian Development Bank
notes the dilemma for indigenous communities tlads ‘also bring logging trucks,
which will just plunder the forests, and when thae finished the roads will be
destroyetl It adds that indigenous communities would likehave more road access but
“they would also like to have some control overtthic on them, or rather, some control
over their native domain(2001b: 56). The strong link between road corwtom on one
hand and forest destruction as well as land aliemain the other has been highlighted by
numerous studies since (Adler et al., 2009: 3; Biewy 2008: 9; Chhim et al., 2005: 29;
Fox et al., 2008: 31,41; Hammer, 2009: 159-161).
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Another important way in which road constructiorgatvely affects highland peoples is
that it facilitates in-migration of lowland Khmenmsto their homelands. In-migration is
especially pronounced in the northeastern provingesRatanakiri and Mondulkiri.
Between 1992 and 1998, the population of Ratanakiiv about 41 per cent (ADB,
2001a). Between 1998 and 2008, Mondulkiri and Rat@inregistered the second and
third highest growth rates among all Cambodian ipices, followed by Preah Vihear and
Stung Treng, which are among the provinces with st substantial minorities of
indigenous peoples (NIS, 2008). Road constructiomdéd through commune councils
makes it easier and less costly and risky foressttio move to areas which were regarded
‘wilderness’ before. In-migration is linked to ange of negative impacts including land
conflict and land alienation (ADB, 2001a: 28; Chhenal., 2005: 29; Schweithelm &
Chanthy, 2004: 17; Thann et al., 2009: 28), nadtlbacause a growing population renders
the rotational system of -cultivation traditionallpracticed by highland groups
unsustainable (G. Brown et al., 2006; Fox et &Q& Ironside, 2009: 104). In-migration
also dilutes territorial concentrations of highlapdople and thereby undermines the
possibility of these groups enjoying meaningful do@autonomy in the future. The
proportion of indigenous inhabitants in Ratanakior, example, decreased from 68 per
cent in 1998 to 57 per cent in 2005 (Thann et28lQ9: 194). Already by 2013, highland
people likely form a minority in Ratanakiri Provin¢Fox et al., 2008: 35).

Aside from road construction, the Screening Stutho aliscusses potential negative
impacts from the provision of support for wet rieeming (priority 5). The livelihoods of
Cambodia’s indigenous people focus traditionally suabsistence farming and the
collection of non-timber forest products. The Soreg Study cautions that assistance for
wet rice farming may be inadequate, as do othdroasitsuch as Sara Colm:

“aside from the fact that many highlanders tradigityy have a strong resistance to
farming paddy, the conversion of highland groupswt rice agriculture is not
technically feasibfe(Colm, 1997: 8).

The Screening Study points out that lowland rigenfag has increasingly been adopted by
some indigenous households but that this stratedsglli too often beset with production
problems and risKs It concludes that

“much more remains to be done to increase the awasef upland minority
peoples in terms of the range of agricultural asise projects that could be made
available and demandedHelmers & Wallgren, 2002: 138).

However, despite OD 4.20 requirements thdevelopment activities should support
production systems that are well adapted to thedsesnd environment of indigenous
peoples (World Bank, 1991: 14), little has been done witlRRILGP to support adequate
agricultural assistance projects, and it appeaas tthis is accurate of the wider donor-
support to decentralization.
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Yet another way in which decentralization reformtgcurrent design impacts negatively
on highland peoples relates to commune bounddnasany areas, commune boundaries
divide territorial concentrations of indigenous pks into different communes. Large-
scale in-migration decreases the number of commimesich indigenous people form
majorities and further diminishes their proportion constituencies where they form
commune-level minorities. As a result, indigenoasgie are outnumbered and outvoted in
an increasing number of communes in what used tcothee& homelands. In those
constituencies, the empowerment of commune courail$ majority decision-making
reinforce the political marginalization of indigars peoples, as the following chapter
demonstrates in more detail.

These negative impacts have the potential to comigethe potential achievement of the
objectives of RILGP and OD 4.20 among indigenouspfes. The Screening Study
recommends a number of measures to address lamdpajption and deforestation, such
as the provision of legal protection of indigendarsd and forest rights, strict enforcement
of the ban on illegal logging, and making fundirg foad infrastructure contingent upon
prior recognition of land and forest rights (Helse&& Wallgren, 2002: 136). However,

none of these measures was incorporated into thelatiPthat was subsequently adopted.

The HP Plan states that

“because RILGP would empower local communities terakene their own
development priorities ... prior assessment of ther@miateness and impacts of
particular projects is impossibléWorld Bank, 2003: 2).

However, in direct contradiction of this statemant the findings of the Screening Study,
namely that road construction will potentially ins#fy and accelerate the process of
sometimes armed outsiders taking indigenous landsdastroying their forests, the plan
states only a few paragraphs later that

“the small-scale activities chosen by villagers a@ndded through RILGP will not
affect land tenure or otherwise cause any directease impacts(World Bank,
2003: 4).

If prior assessment is indeed impossible, theretieeno way of knowing whether RILGP-
supported projects will cause adverse impacts. Blatilms cannot be true at the same time.
Whether or not a project negatively affects indmespeoples is the key question of any
Screening Study required by OD 4.20. That RILGPR Pan gives contradictory answers
to this question likely reflects the realizatiorathhe project lacks the means to avoid or
mitigate its considerable negative impacts. Pldysibwas in light of this realization that
a decision was taken not to authorize the Scree®indy for distribution, contrary to OD
4.20 requirements.

According to RILGP’s modalities, the governmentegnbursed foeligible projects that
have been implemented by commune councils. As tiieeBing Study notespfojects
most likely to be eligible are ... building or regamy roads, schools, irrigation
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infrastructure, bridges, wells etc(Helmers & Wallgren, 2002: 130). Commune councils
are supposed to prioritize local development ptsjela practice, however, their choice is
often limited to infrastructure projects by cerliyrgdrescribed implementation guidelines,
in part due to RILGP modalities giving the goverminetrong incentives to avoid
ineligible projects such as education and healtlices, the top indigenous priorities.
RILGP tends to systematically favor those projedith the greatest negative impacts on
indigenous peoples, by design. Another factor prerg local councils from responding
to genuine local development priorities is that yndanors use the Seila-system to transfer
earmarked funds to the commune-level (Pak & Cr&@08: 18). With the given
modalities, it is quite inaccurate to suggest ia P Plan that prior impact assessment is
“impossiblé, of all things because RILGP would empower local communities to
determine their own development prioritieg\ccording to one Bank-statement, 75 per
cent of commune funds are used for rural road coctsdn and 15 per cent for irrigation
and canals (World Bank, 2008a: 1). Essentially,RIbGP funds for local projects are
spent on the top two indigenous priorities. Thraarters support the kind of projects with
the greatest negative impacts and most of theisegssed on irrigation and canals that
support lowland Khmer systems of agricultural prctén but have little relevance to most
indigenous livelihoods. This allocation of funds iis tension with OD 4.20, which
mentions agriculture’ and “road constructioh on top of a list of sectors that require
particularly careful screening of potential negatimpacts (World Bank, 1991: 10). Field
research presented in the next chapter suggestarireven greater proportion of regular
commune funds are spent on roads in remote andeassible indigenous areas. It confirms
that the bias in favor of road construction coroeg}s poorly to the expressed needs of
indigenous communities, and suggests that negatipacts out-weight the benefits for
most indigenous groups in the longer term.

5.4. Commune Councils and Land Conflict

OD 4.20 states that an HP Plan should assess maligepeoples’ ability to defend their
rights in the legal system, with particular attentito their rights to use and develop the
lands that they occupy, to be protected againsgdl intruders, and to have access to
natural resources vital to their subsistence angroeluctiori (World Bank, 1991: 15). In
light of the Screening Study’s analysis, RILGP litdbreatens these rights of highland
peoples. The Screening Study notes that the climatdich commune councils operate is
characterized bylegal rights not being respected, laws not beingogced (Helmers &
Wallgren, 2002: 140). A draft HP Plan that was &ldé when the Screening Study was
undertaken charged commune councils with assessinignd rights and mapping is
sufficiently clear to protect highland peoples frammigration or loss of resourcés
(World Bank, 2003: 8). However, commune councitklthe political power as well as the
mandate for land or forest to be held accountabtettis kind of protection (Kim &
Ojendal, 2007: 42; Pak et al., 2007: 62). Indedéa, taw on the Administration of
Communes mandates the council with protectihg ‘environment and natural resourtes
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(Article 43), but it explicitly mentions forest ame area over which the council has no
authority (Ayres, 2001: 60). Unsurprisingly, onejonasurvey found that the management
and protection of natural resources was the on® ahere citizens as well as councilors
felt that councils were performing the least satigfrily (Ninh & Henke, 2005: 10, 20,
64). In direct response to the draft HP Plan’s @ion, the Screening Study notes that

“The commune does not exist in isolation from atmeore powerful interests and as
long as land and forest ownership and user rigletaain unclear and existing laws are
not enforced, it might be unrealistic to expectrmmumembers to be responsible for
this” (Helmers & Wallgren, 2002: 142).

But even though Bank-commissioned experts congidettee safeguard strategy
“unrealistic, the only revision was to shift this responsilgilirom the commune council

to the commune planning and budgeting committeerid®ank, 2003: 8), which makes
the strategy less, not more, realistic. Memberthisf committee are all appointed by the
council or its chief but do not have any of the reilis legal powers. These provisions
profoundly misrepresent the problems faced by ewigis communities in Cambodia, by
suggesting that land alienation, in-migration, leg toss of access to resources are matters
of mapping and rights not being sufficiently clerways that could be addressed at the
local level.

Indeed, in an environment characterized by the ealmfidaws and legal rights bynriore
powerful interests members of the commune council have little inoanto respond to
their constituents’ interests. The authority and/@s of their state offices along with their
insider knowledge makes councilors, and the villelgefs they appoint, valuable partners
for these fore powerful interestsin a lawless context of this kind, it is econaailly
highly rational for commune councilors, regardlegsheir ethnicity, to facilitate powerful
outsiders in taking the lands and natural resouotesdigenous peoples. This course of
action offers monetary rewards incomparably gregi@n re-election or even a lifetime of
councilor salaries. In the given framework of logalvernance, it is unrealistic in many
cases to expect council members not to join thes rac the bottom of indigenous
impoverishment. RILGP’s promise of empowerment, tip@ation, and culturally
appropriate benefits for indigenous peoples hingesthe assumption that commune
councils empower indigenous communities and efebtirespond to their needs. This is
not going to be the case, as long as there ramge powerful interestdaking indigenous
peoples’ land and resources with impunity. Fieldesgch presented in the next chapter
shows that commune councils routinely fail to respdo the expressed wishes of
indigenous constituencies and are widely percea®deing actively involved with the
interests that drive indigenous land alienation.

5.5. The Significance of Draft Rights in a Predatory State
On the matter of rights, the HP Plan quotes thieviehg three provisions from the IMC’s
draft General Policy for Highland Peoples Developtme
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1. The governmentshall ... ensure that Highland Peoples can practtbeir own
cultures”

2. “Highland Peoples shall have the right to be fulhformed about, determine the
priorities for and to exercise control over theicaomic, social and cultural
development”

3. “Highland Peoples’ communities shall be given tipportunity to participate and
take responsibility in all decisions regarding a$tructure projects that affect
them. The affected community and persons must agreed, after being fully
informed in a language that they clearly understanfl the project and all its
consequences for them and their natural environmeefore any development
project may proce€édWorld Bank, 2003: 5).

The HP Plan adds that

“for the purposes of RILGP, the Kingdom of Cambduig agreed to employ measures
consistent with the above policy provisions to guypdoject design and implementation
arrangements(World Bank, 2003: 5).

These provisions incorporate into RILGP’'s HP Plagy kelements from the draft
highlander policy that failed to receive the goweemt's approval in 1997. This
incorporated standard of protection is in any petation much stronger than the
provisions of OP 4.20 or the actual measures desttrin the HP Plan. A minimal
definition of taking measuresconsistent with the incorporated provisions of the draft
policy would be not to take measures that are isistent with them. Clearly, the
government has taken a great number of measurefutidamentally contradict highland
peoples’ rights to practice their own culture anareise control over their economic,
social, and cultural development. RILGP itself & the least among them. However, the
incorporation of these provisions appears to haenlpurely nominal and without any
consequences for the implementation of RILGP or wheer decentralization reform.
When a revised version of th&éneral Policy was eventually adopted in 2009, above
provisions had been removed, along with most gthevisions of operational significance.
Regarding infrastructure, for example, the rightree, prior, and informed consent was
replaced in the National Policy on Minority Developméntas the policy is now called,
with a meaninglesschance to participate in opinion and comment exgies (RGC,
2009: 7).

5.6. Engineering Consent and Institutionalizing Misrepresentation

The HP Plan claims that consultations of indigenpesples 6n their preferences
regarding project design and implementation arramgats have been carried out and
“indicated broad popular support for participating the project, and broad agreement
that proposed implementation arrangements weresfeatiory (World Bank, 2003: 4).
However, a Screening Study is not an appropriabé ttw establish Broad’ support and
consent. More importantly, the Screening Studyrbd actually ask indigenous people if
they wanted to participate or if they thought tlmepgmsed arrangements were satisfactory.
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There is only one set of questions asked in theseoof the study that is vaguely related to
consent with RILGP:

* “For you to participate in development planningnmeetings with the commune
council, how important is it that these discussiagsur in your own upland
minority language?

* How important is it that you are given informati@out possible negative
effects of each project that you want in the vidtag

» If there are possible negative effects of a projeat you want, how important
Is it that you or your representatives participateplanning how to avoid or
reduce these problems with the project?

e How important is it that pre-project assessmentsbehefits and possible
negative effects are completed, and the results srared with village
representatives and villagers before the projectnoences? (Helmers &
Wallgren, 2002: 110).

The interviewers explained to indigenous partictpdahat

“these ideas were those of the government and thikel \Bank” who “wanted to
ask them for their opinions about how important leadf these ideas were to
helping them participate in local governari¢elelmers & Wallgren, 2002: 109).

Instead of genuinely seeking input from indigenopsoples on the design of
decentralization and participation arrangementnallsnumber of indigenous respondents
were introduced to the result to which their infednparticipation was meant to lead.
Villagers in Cambodia do not usually dare rejedasl of the government. Addingéch
project that you waritto almost all questions implies that there wob# unwanted
projects but many projects of the kind people waitih benefits, based on free, prior, and
informed consent, full participation in their onemguage, and minimal negative impacts.
RILGP-modalities were not mentioned, namely that ¢thoice for each project that you
want would in most cases be limited to choosing thedrdJnsurprisingly, the study found
that ‘the six measures from the draft development plare weell received and were
regarded as very importah{Helmers & Wallgren, 2002: 109). Apparently, & from the
warm reception of this fairy tale of good goverraraamong a very limited number of
indigenous respondents that RILGP-management cded!ibroad popular supportand
“broad agreement”

The measures actually described in the HP Plarsabstantially weaker than the ones
presented to indigenous respondents, and fieldarelsesuggests that those measures are
generally not applied in practice. Highland comntiesi are regularly not given
information about possible negative impacts. Theiétle planning taking place to avoid
or reduce these problems. More importantly, no arhai planning at the local level
would avoid or reduce the problem that rich and @dw outsiders illegally take highland
peoples’ lands and natural resources with impuritgigenous peoples’ agreement with
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implementation arrangements can be considered wvaliglto the extent that the terms of
the agreement, which include the safeguard meagpuesented to them, are met, which is
routinely not the case.

The finding of the Screening Study that most praftly contradicts the HP Plan’s claim
of broad agreement concerns a new legal providlowiag the commune chief to appoint
village leaders. The quantitative component of Sueeening Study found in Ratanakiri
Province that

“villagers expressly wished to have it pointed tatt they disagree with this and
that they want to vote for their village leatieeven though they were not
originally asked if they agreed with this aspectlod law (Helmers & Wallgren,
2002: 106).

Similar sentiments were expressed by respondentseiother two provinces visited and
confirmed by the qualitative component of the stuallgich found that Virtually everyone

had clear opinions about this: the villagers tlsetaes should select the
representativé's(Helmers & Wallgren, 2002: 106, 123). The selectof village leaders is
of utmost importance for indigenous governanceesyst because the social organization
of indigenous communities is village-based. Howeveespite indigenous villagers
expressing strong disagreement, no changes weree ntad project design and
implementation arrangements.

5.7. Mainstreaming Indigenous Peoples Instead of Indigenous Rights

The objective of OD 4.20 is to ensure full respiectindigenous peoples’ dignity and
cultural uniqueness, and it partly identifies thgseups as well as their vulnerability by
the use of a distinct language. So does the HP. Plawever, Khmer is Cambodia’s sole
official language in which all public institutior@sse supposed to operate. Decentralization-
related laws do not provide for the use of indigentanguages but require prospective
local representatives to be literate in Khmer laggu In this regard, the HP Plan notes:

“Members of Highland Peoples groups are not explicineligible for Commune
Council service, but a requirement that council roers must be able to read and
write in Khmer may discourage direct participatiol.o ensure adequate
representation from each village within the commumélanning and Budgeting
Committee will be established to advise the Comn@aoencil (World Bank,
2003: 6).

Khmer is the native language of Cambodia’s ethragonity but not of any of Cambodia’s
highland peoples. A great proportion of indigen@eople, primarily in the northeast,
retain the capacity to speak their languages, amayndo not understand Khmer language
nearly well enough to participate meaningfully ocdl governance. An assessment by
Cambodia’s Ministry of Education found that onl Jer cent of indigenous men and 0.0
per cent of indigenous women were literate in Khrizrguage (MoEYS, 2000). An
assessment of Khmer language skills and literadylamdulkiri found that only one per
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cent of Bunong women and two per cent of Bunong mere literate and that 73 per cent
of Bunong women and 57 per cent of Bunong men redtienot speak Khmer language at
all or only spoke Khmer poorly (Hiett, 2003: 4, 19)

The UNDP’s Human Development Report accuratelyestitat: fn multilingual societies

a multiple language policy is the only way to emsdull democratic participatich
(UNDP, 2004: 63). Requiring literacy in a languafpeeign or unfamiliar to most
indigenous persons indeed discourages not atihg¢t’ participation but any indigenous
participation in local governance, as the next tdrapill demonstrate in detail. This is a
significant problem, not least because participaiio “local decision-makingis among
the objectives of RILGP (World Bank, 2003: 1). Fermore, the dne objective of the

HP Plan is to ensure indigenous peoplegpropriate participatioh, and this concept
serves as its definition of cultural appropriatenesd the absence of adverse effects.
However, on the key question of participation ie tommune council, the threshold for
“appropriat€ participation is further lowered to meaadequate representation from each
village”, not even in the commune council itself bwiithin the commune”A situation in
which indigenous people are limited to participgton Khmer terms in local governance
and in which most are legally ineligible to standadcal elections or to represent and serve
their communities on the grounds that they do petk another peoples’ language, and in
which they have their choice for leaders limitednitembers capable of functioning in the
institutions of another culture, such a situatieesinot meet the standard afppropriate
participatior’, leave alone the objectives of OD 4.20.

While the new system of local governance superimgagoon village-based indigenous
systems is linguistically incompatible with highthmpeople’s full participation, the HP
Plan limits its elaboration to the much smallerlppeon that indigenous villages may end
up being numerically underrepresented on local cikainTo this much smaller problem,
the HP Plan responds with precisely the kind of sueathat indigenous respondents had
most explicitly opposed during the Screening Stutg: installation of commune council
appointees as their communities’ representatives,on the commune council but on a
secondary advisory committee:

“In general, available information indicates thatost rural villages in northern
and northeastern Cambodia are either more or ledmieally homogeneous, or
consist predominantly of members of Highland Peogl®ups. For heterogeneous
villages that include a significant proportion (emore than a third) of Highland
Peoples, the Commune Council will ensure they eprasented on the advisory
committeé (World Bank, 2003: 7).

Thus, commune councils that may not be represegatafiindigenous peoples, and whose
members may not speak the native language of theritgaof their constituents, are put in
charge of ensuring indigenous representation oadssory committee, all members of
which are formally appointed by the commune couawed its chief. This measure does not
enhance meaningful indigenous representation @l lgavernance. Besides, it is secondary
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whether an indigenous person whose language exxlode from participation in local
governance lives in a heterogeneous or homogenitlagey or whether she happens to
belong to a Significant proportiori of indigenous people in the community or to wha
HP Plan appears to consider an insignificant prtogorof it (e.g. less than a third). This
fundamental problem does not go away if she moves fa heterogeneous to a
homogenous village or from a village in which h#récity is considered insignificant to
one in which it supposedly is not. Furthermorehwite given high levels of in-migration,
the number of communes in which indigenous pedjle@m a “significant proportion

is bound to decrease, almost inevitably leadingdiboinishing representation on both the
commune council and the advisory committee.

5.8. The Unequal Benefits of Standardized Participation

OD 4.20 states thatfechanisms should be devised and maintained fdrcgmation by
indigenous peoples in decision making throughoojgut planning, implementation, and
evaluatiori (World Bank, 1991: 15). In contrast, the HP Plamplies that RILGPis a
mechanism for participation and, therefore, thatehs no need to ensure participation of
indigenous peoples specifically:

“participation arrangements are standardized thrdwagit the Seila programand
thereby benefit the Khmer majority and other mityogroups as wéll (World
Bank, 2003: 4).

However, the standardization of participation agements really means their
Khmerization, which does not ensure benefits faghtand peoples but excludes their
languages and institutions and reinforces theirgmatization. Such Khmer participation
standards are not consistent with the principléubfrespect for the dignity and cultural
uniqueness of indigenous peoples expressed in 2D 4.

OD 4.20 requires that tHéull range of positive actions by the borrower stiensure that
indigenous people benefit from development invedtnm@®Vorld Bank, 1991: 9). In
contrast, the HP Plan states:

“Because RILGP promotes integrated commune devedopnplanning, it is
inappropriate to establish ethnically-based preferes or strictly proportionate
criteria for investmerit(World Bank, 2003: 6).

The statement conceals that RILGP, as well as tiderwdecentralization effort, is an
ethnically-based preference for the Khmer majolityits current design, decentralization
reform is a nation-building project that contribsite consolidating a state that operates at
all levels and in all places in Khmer language oiigtead of any one substantial positive,
targeted measure to ensure benefits for indigepeaples, of whom OD 4.20 requires the
full range, the HP Plan explains in effect thatvduld be inappropriate to take measures
that directly benefit highland peoples. By doing #ee HP Plan mirrors accurately the
nationalizing nature of modern states that makesonties vulnerable and policies like
OD 4.20 necessary in the first place.
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5.9. Expanding the Scope of Unmade Agreements and Broken Promises
RILGP’s project area was successively expanded fewen of Cambodia’s 23 provinces
in the first year to 15 provinces from the thirdagyenwards. In 2007, an additional grant of
US$ 36.25 million was approved to expand the ptojeceight more provinces (World
Bank, 2007b). In the course of this project expamsino changes were made to the
safeguard framework, and no analytical work pemagirto highland peoples was carried
out after the initial Screening Study in only thig®vinces. However, RILGP safeguard
documents in April 2007 claim thapotential impacts will be manageable through site
selection criteria and simple construction manageimechniques and a summary of
“potential indirect and/or long term impattsimply states fhion€ (World Bank, 2007a:
3). These statements directly contradict key figdirof the Screening Study the Bank
commissioned in 2002, the known fact that the gneajority of local projects supported
under RILGP focuses on road infrastructure, and thase kinds of projects have
potentially the greatest negative impacts on inuiges peoples. Interviews with RILGP-
staff in 2008 confirmed that no analytical work bighland peoples and no additional
consultations among them had been carried out dimeenitial Screening Study. The
safeguard document also claims thatethanisms for consultation ... have been in place
since preparation of the original RILGPWorld Bank, 2007a: 4). But there have not been
any mechanisms for consultation of indigenous pEoplt in place during preparation or
any other stage of RILGP, even though the estabksit of such a mechanism is a staple
recommendation of international initiatives anddgts (ADB, 2001a: 45; Backstrom et al.,
2007; Chhim et al., 2005: 64; Fajardo et al., 200fite, 1996: 372). Besides the
standardized participation procedure, there isuaoh shing today.

5.10. Capacity Building and Discontinued Institutions

OD 4.20 highlights thatthe institutions responsible for government intetian with
indigenous peoples should possess the social, itathrand legal skills needed for
carrying out the proposed development activiti@¥orld Bank, 1991: 14)However, the
Inter-Ministerial Committee for Highland Peoplesve®pment (IMC) had already been
dissolved when RILGP commenced, and the Departofelathnic Minority Development
has not been functional then and most of the tinees There were no significant
“government institutions assigned responsibility ifmtigenous peoplésand RILGP did
not make any effort to change this. The HP Plaretger

“requires that district-level facilitation teams sBeminate information to villages,
explain Seila procedures and ensure that all vil@egare aware that they have the
opportunity to participate in village planning exeses (World Bank, 2003: 6).

The HP Plan claims that information disseminatior dacilitation among indigenous
peoples Will be conducted in the language most accessibleiltagers (World Bank,
2003: 6). However, field research presented im#hda chapter indicates that Khmer is the
default language for information dissemination afatilitation among indigenous
villagers, even where it is clearly not the mostessible language. Facilitators are
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formally selected from among government offici@song which indigenous peoples are
highly underrepresented. As of the mid-1990s, 9&pat of Ratanakiri’'s government staff
was estimated to be ethnic Khmer (Gonsalves & Mead®006: 280). Facilitator
positions require high levels of Khmer-literacy,il@rknowledge of indigenous languages
is not among the selection criteria. Selection pduces are indifferent to whether or not
facilitators have a language in common with tho$®se participation they are supposed
to facilitate. Most facilitators are not in a pasit to disseminate information or ensure
awareness among indigenous peoples and routinpgngae rather than assist indigenous
councilors and constituencies. This is significdr@cause the key principle of OD 4.20 is
“informed participatioi Without information, participation cannot be amied.

“Additionally, facilitators working with Highland Boples will ensure that they are
provided an opportunity to consider induced chanthp@s may accompany various
development activitiégWorld Bank, 2003: 6).

Note that this is the HP Plan’s interpretation loé tmeasures indigenous peoples were
consulted on by the Screening Study team and omrhwtiieir supposed consent with

RILGP is based. Provision of information about pldssnegative effects and participation

in planning to avoid them has been reduced to @orpnity to consider induced changes.
None of the facilitators interviewed in indigenoaieas was aware that providing such
opportunities was among their responsibilities.geently, the same outcomes facilitators
describe as ‘development’ are perceived as negatipacts by indigenous respondents,
such as the in-migration of lowlanders, the inceeafsland prices, and the establishment of
economic land concessions. Even if an opporturotycansider induced changes was
provided at the local level, it would not effecliveaddress the shortcomings of the

safeguard strategy.

5.11. Monitoring the Other Way

OD 4.20 highlights thatiidependent monitoring capacitiesre needed where responsible
government institutions are weak, and points oatrtbed for éxperienced social science
professionalsand for monitoring reports to be public (Worldrda 1991: 15). In contrast,
the HP Plan assigns monitoring responsibility tetrdit facilitators and specifies that
monitoring ‘includes recording of attendance and minutes oteedings (World Bank,
2003: 9). No social science professionals and naitmong reports are involved. In
practice, monitoring is mostly limited to distri¢acilitators recording attendance of
indigenous persons who have been herded into plgmeetings. Indeed the wording of
the HP Plan suggests that indigenous people augre€elto participate:

“In communes with Highland Peoples villages, Seqiacedures require that
representatives of minority groups participate ihetprocess of formulating
commune development objectives and straté@srld Bank, 2003: 7).

This is very convenient, because as long as indigerpeople meet the participation
requirement, the outcome isuiturally appropriaté and free of adverse impacts by the
HP Plan’s definition. Significant coercion is inved in indigenous involvement in Seila
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procedures, while facilitation and monitoring aleacly focused on attendance rather than
meaningful participatiotf.

References to indigenous peoples are absent frat@MR$ outcome indicators. There is
only one indicator that invokes the generic temthhic minorities. However, it is not
about whether projects match indigenous peopléstests, but about planning guidelines:

“Planning guidelines reflects inclusive and parpatory process by end of 2008,
which includes ... effective community participatinoluding women and ethnic
minorities in planning proce$¢World Bank, 2007b: 21).

This monitoring system has failed clearly and prtatily to detect the considerable
negative impacts of decentralization reform in gehend of RILGP-supported local
projects in particular on highland peoples.

5.12. Conflict-Resolution or Conflict-Creation?

OP 4.20 requires thdtraditional leaders” are “brought into the planning process
(World Bank, 1991: 15). However, RILGP’s HP Plaredmot give traditional leaders any
role in local planning or local governance, exdepthe resolution of conflicts:

“Highland Peoples resort to traditional leadershgmd institutional arrangements
to resolve conflicts arising from within the vileg RILGP views these
arrangements as the most appropriate venue foralnéiring of project-related
conflicts’ (World Bank, 2003: 9).

“Traditional leadership and institutional arrangent€nare in many apparent ways
essential to OD 4.20 and RILGP objectives. As thecgding chapter shows, these
arrangements enjoy high levels of legitimacy andtigpation among many of
Cambodia’s indigenous communities. Members resorthem not only for conflict
resolution but also for a wide range of other satifinctions. These functions and local
authority more generally are increasingly absorded monopolized by the new system of
local governance superimposed upon indigenoustutistis, directly undermining their
authority, effectiveness, and sustainability. Viegvitraditional institutions as the most
appropriate venue forirfitial airing of project-related conflictsmeans little more than
saying to an indigenous person negatively affebietbcal projects: ‘If you don'’t like our
road, you can complain to your elders’.

Furthermore, conflicts with outsiders taking indigas peoples’ land and natural resources
are not tonflicts arising from within the village The kinds of conflicts arising from
RILPG implementation are between poor villagers awth and powerful outsiders.
Outsiders who do not submit to the authority of e are not going to submit to the
authority of indigenous elders. Formally puttingesks in charge does little to solve these
conflicts but further undermines elders’ authority.

“This does not only concern highland communitiesa In011 survey of the general population, 71 per
cent of respondents said they were participatinguicth meetings because it was “required” of thelis T
represented a 50 per cent increase over respang885% (Ojendal & Kim, 2011: 6).
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“In the event that conflicts cannot be resolvedtlasis level, district facilitation
teams may provide additional mediatiguvorld Bank, 2003: 9).

Most district facilitators are unable to provide anangful mediation, because they lack
knowledge of indigenous languages and institutioiere importantly, lawless land
grabbing and forest destruction are matters ofdéaforcement not of mediation. District
facilitators are in no position to confront armethinals connected to powerful officials
and businessmen, even if they wanted to. Accorttiritpe HP Plan, commune councils are
the highest instance of conflict resolution unddr@P (World Bank, 2003: 9), making the
institution that chose the road indigenous peopkest resort for solving conflicts arising
from it. However, as the Screening Study points out

“The problem is that reports from these communittes higher responsible
authorities do not always result in law enforcemggarticularly where loggers
may be operating with armed police or military ghifHelmers & Wallgren, 2002:
136).

If conflicts arise due to commune councils beingesponsive to villagers’ needs, which
they often are because of the perverse incentihey thave in a neo-patrimonial

environment of lawlessness and impunity, highlampgbe have no avenues to seek
meaningful resolution and accountability.

5.13. A Strategy of Avoiding Safeguard Obligations

The stated rationale for seeking additional fundmgRILGP in 2007 was to help finance
the costs of scaled-up project activities and tppsut project expansion from 15 to 23
provinces (World Bank, 2007b: 2). At the same tilRatanakiri Province was excluded
from RILGP-support, according to the project docotmesupposedly because othé
significant amount of other donor funding targetiRgtanakiri Provincé (World Bank,
2007b: 6). By this logic, the Bank would not be @ambodia. There are significant
amounts of other donor funding in any one of theintg’s provinces. Moreover,
expanding the project to all other provinces whikscontinuing support to Ratanakiri, one
of the longest-standing RILGP provinces, directhnttadicts the rationale of the entire
proposal.

What helps explain RILGP’s exit from Ratanakiritisat it greatly reduces safeguard
obligations. Ratanakiri is home to the greatest lmemof indigenous people in any one
province. Removing Ratanakiri from the project areduces the number of indigenous
people RILGP is obliged to protect considerablytaRakiri is also the province with the
greatest number of land and natural resource ctsilivolving indigenous peoples (NGO
Forum, 2004, 2006). After years of informed papi&tion in a project that operates on an
“unrealistic’ safeguard strategy in the key areas of forestland, and that contributes to
building the institutional and physical infrastrut to perpetuate miajor potential
negative socioeconomic impdgtshe Bank walks away from the province in which
protection of the kind described by OD 4.20 is masfently and most visibly needed by
most people.
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Discussions with Bank-staff in Cambodia suggest tha& decision is part of a larger
strategy of avoiding engagement with indigenouspfesoin light of the perceived burdens
created by the need to comply with the safegualidypdndeed the Bank does not support
any measure in Cambodia that specifically and pesit benefits indigenous peoples
(Andersen, 2007: 30). Bank-projects that affectigadous peoples have to make
substantial additional efforts to meet safeguartigations. Applicability of safeguards
creates considerable uncertainty about what memsare suitable to meet the
requirements. Furthermore, implementing projectat timpact on indigenous peoples
involves the risk of non-compliance claims and ctaimps to the Bank’s inspection panel,
which can ultimately lead to the cancelation of jgcts. Ensuring that safeguard
requirements are met is perceived to be unfeafibledividual projects, in the absence of
a legal framework recognizing indigenous rights ahgolitical will or incentives to apply
it. Funding of any one Bank-project is a fractiodnwhat the neo-patrimonial state and
elites connected to it gain from exploiting indiges peoples’ lands and natural resources,
leaving projects without the leverage necessamnsure compliance. Thus, a strategy of
avoiding geographical and policy areas that arelyiko trigger safeguards is a rational
response of project management to the circumstgmessiling in Cambodia. However,
this course of action either leaves highland peoplighout support or supported by actors
with less demanding or no safeguard policies. Sarctoutcome directly contradicts the
purpose of the safeguard policy, which is meanprtect indigenous peoples not from
development, but from its negative impacts.

5.14. Conclusions

In the absence of effective protection of indigen@eoples’ interests, decentralization
reform in Cambodia does not contribute to empowdigenous peoples, to enhance their
participation, or more generally to realize reldavamernational norms. Rather than

accommodating diversity, decentralization-reform iig current design contributes to

Khmer nation-building and to the destruction offiand cultures. Decentralization reform

enhances the political power, economic opporturetlygd social status associated with
Khmer identity and contributes to marginalizingigehous identities, not least by helping
to consolidate the institutions and permanent Ipcasence in all the Kingdom'’s localities

of a Khmer nation-state, built on the societalitnibns of the Khmer majority culture and

operating in its language only.

In the experience of most indigenous communitidsatws referred to as decentralization
reform actually represents a profound centralizatan upward transfer of power from
institutions controlled by their communities to tihgions beyond their control. Even
though commune councils and village chiefs haveinalty existed in indigenous areas
for a long time, it is often only within the lifetie and context of decentralization reform
that a hierarchical state with a permanent locak@nce has been established (lronside,
2009: 99; Ojendal & Kim, 2011: 14; Pak et al., 20@&1). Previously relatively
autonomous communities now find themselves at tittom of a hierarchical, top-down
state organization and of centralized patronageoré&s. Through the imposition of state
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institutions, many of the powers that are essetwidhe ways of life of highland peoples

and their ability to maintain distinct societie® affectively transferred to provincial and

central levels of the state. This concerns in paldr control over land and the

management of natural resources. The state’s clanfigrest and land effectively mean

that these assets are transferred from indigenosistutions to the state and often,
subsequently privatized through the granting ofcessions to high-level patrons. That
commune councils in practice are responsive todrigichelons of the state and the ruling
party rather than their constituencies reinfordes effect. Decentralization reform in its

current design contributes to undermining the instinal, cultural, and natural resources
upon which highland peoples’ empowerment, partitgpa and the reduction of their

poverty depends.

RILGP’s failure to respond to the needs and intsrekindigenous peoples is in large part
a failure to apply the safeguard policy, even thouwpank-support is supposed to be
conditional on compliance. This failure demonssathe importance of creating
mechanisms that ensure meaningful safeguards apph¢ of establishing project-level
systems to monitor disaggregated impacts on indigemeoples with specific indicators
that capture indigenous perceptions, and of spegifglear accountabilities to this end.
Currently, the commune council is often a tool afion-building and majority domination.
Nevertheless, the commune council is among the mashising vehicles available to
accommodate the distinct interests and needs bfdrid peoples. Realizing this potential
requires important modifications to make the columesponsive and accountable to
indigenous people and their village-level instiag. For decentralization to benefit
indigenous peoples, powers relevant to the chadietigese groups face, such as related to
land, natural resources, infrastructure, conflegealution, language, and in-migration, must
be devolved to institutions controlled by their coommities, with jurisdictions that
correspond to their territorial concentrationgslimperative to engage indigenous peoples
and their representative institutions, not onlyiggiproject preparation, but as an ongoing
and evolving initiative through all phases of potge Indigenous people’s participation
should be built, at least in part, upon their owstitutions. Capacity building for state
institutions should be paralleled by efforts tolthuhe capacity of indigenous institutions,
with a focus on the ability of both to engage inamiagful dialogue with each other.

These findings highlight the challenges faced kg \World Bank and other international
organizations in supporting indigenous peoples onntries whose governments have
neither legal frameworks nor political will to regrmze their rights, and in which the
political elites have vested interests in explgtimdigenous resources. Adequate legal
frameworks are essential, and it cannot be lefintbvidual projects to work with the
government to establish such frameworks. Rather,pilitical, institutional, and legal
aspects of protecting indigenous peoples shoulddaeessed in the Bank’s country-level
assistance strategy, such as with a country-widégémous Peoples Plan. This would
make it easier for individual Bank projects to adr the specific challenges they face in
applying safeguard policy in various reform sectd?sotection of indigenous peoples
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should be made a concerted effort of all relevamtods. To enhance leverage, the Bank
should work towards harmonizing approaches and ldewve a consistent strategy, in
partnership with the government and aligned with nlational poverty reduction strategy,
with a long-term perspective that transcends ptdjée cycles. In light of considerable
regional differences, it would be useful to formalaregional and sequenced
implementation strategies that correspond to theson of states and indigenous peoples
in different parts of the world and at differerdages of democratic development.
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6. Khmer Citizenship and Highland Peoples - Voices from

the Field

This chapter presents findings from extensive frelsearch undertaken in 2008 and 2009
among ethnic Jarai, Bunong, Kreung, Brao, TampGéong, Por, Kuy, Kavet, and Stieng
communities. Most participants in interviews anaugr discussions were community
members, local leaders, government officials, cigbciety representatives, and
development professionals in the provinces of Ratiaip Mondulkiri, Stung Treng, Kratie,
Kampong Cham, and Pursat. Field research coveradda range of topics, such as
identification, language, education, the relatiopstbetween customary and state
institutions, local development, inter-ethnic ridas, and conflict resolution. One major
theme was the situation of highland peoples wittiie emerging framework of
decentralized local governance, given the potemgbdvance of empowered commune
councils for the realization of international inéigpus rights norms. This focus was also
reflected in the selection of many commune coungidgnd village chiefs as respondents.

6.1. Self-Identification and Identification by Others

Members of highland groups in discussions andvigess routinely identified not only as
members of particular ethnic groups but as belangina particular category of groups
that explicitly does not include Khmer, Chineseetdamese, Lao, and Cham. Many
respondents invoked the concept of ‘Khmer Loeukdénrmer Daoem’ (original Khmer) to
highlight their belonging to Cambodia as well astgroup of people that is distinct from
Cambodia’s majority culture. It is not rare for Kamas well as indigenous respondents to
claim that Khmer and indigenous groups have theesmtorical origin, that their
ancestors were the same people, which appearshistoecally rather accurate (Chandler,
2008: 14-15, 85). Respondents from all ethnic gsodgferentiated between highland
peoples and other minorities.

When asked what distinguishes highland peoples fotmar ethnic groups in Cambodia,
respondents invoked a range of aspects includmguiage, religion, communal life styles,
and rotational agriculture. Others emphasized khglhland peoples are minorities who
have lived in Cambodia for a long time (as opposedthnic Viethamese, Chinese, and
Cham), groups who live in the mountainous, foresteshs, who do not have a country
(unlike ethnic Lao, Chinese, and Vietnamese) arstrgpt. One Bunong man in Kratie
answered:

“Bunong are animists, they sacrifice, have rice wand respect ancestors spirits.
But the main difference is langudge

Khmer as well as indigenous respondents pointedhattViethamese, Chinese, and Cham
are not indigenous peoples because they migrat€thtobodia, and because they came
from countries in which their culture is, or was, the majority. Similarly, Viethamese,
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Chinese, and Cham respondents did not consider s#iees indigenous people in
Cambodia. Neither did ethnic Khmer respondentso Also respondents in the northeast,
which form majorities in some communes in Stungngrand Ratanakiri, distinguished
themselves from highland peoples, mainly with refiee to the nearby state of Laos,
which is dominated by ethnic Lao.

When asked if they were Khmer, highland people wggaerally ambiguous, in ways
which reflect that there is no commonly used teom‘€ambodian’ other than ‘Khmer’.
Indigenous respondents generally and unambiguausigidered themselves Cambodian,
even original Cambodians, but also felt it importem differentiate the groups to which
they belong from ethnic Khmer. The following stammfrom a Por man in Pursat reflects
the feelings of many respondents:

“In the larger context of Cambodia, | consider miyg&imer, or original Khmer
(‘Khmer Doeum’) but in the narrower sense of etlipid consider myself Por

A considerable number of indigenous respondentgritbesl their groups as distinct
peoples, rather than segments of Khmer societyoes former commune councilor in
Ratanakiri remarked:

“There are different peoples, one is Khmer, othees iadigenous, but all are
sonchiet KhmefKhmer citizens].This area is indigenols

There is a growing awareness among members ofretiffenighland groups in different

parts of the country that there are other highlgnoups in other provinces. A pan-
indigenous identity, a sense of commonality amaggland groups across the kingdom, is
slowly emerging. As one man in Pursat reported:

“l heard about the situation in the northeast of G@aniia. The needs of chun-cheat
here and there are similar. If the government hgipeple there it should also do
the same hefe

The emergence of this awareness and occasionaiszlaiaking based on indigeneity has
been greatly facilitated by the international comityy such as by various NGOs and
international organizations bringing together irigus people from different parts of the
country for training in human and indigenous rightsms and to exchange experiences
(Baird, 2011). Indigenous respondents were stromglfavor of strengthening links with
other highland groups in Cambodia, though in maases were cautious to point out that
this should happen within the framework of the Cadién state. This caution and the
perceived need to highlight loyalty to the Cambadistate suggest a degree of
securitization of ethnic relations. Respondentseapgd to anticipate the — implausible —
notion that highland people are disloyal and cimgiéethe authority and integrity of the
state. One indigenous activist in Pursat explained:

“There are many different indigenous peoples in CGathay) and they can have
solidarity if they strengthen themselves. Theidéxa or representatives can then
link up and extend solidarity to other groups. Téi®uld happen under the roof of
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the government, not separate from it or autonorhous

Nevertheless, the level of indigenous self-orgaroma both within and across language
groups, remains very low and reliant on internalarganizations and NGOs. Indeed, the
virtual absence of political organization above thkage-level and the low degree of
institutionalization among highland peoples aréistg, as well as the absence of unified
leadership, even at the village level. Because m® is credibly speaking on behalf of
highland groups, it is difficult to know what theparations of highland minorities actually
are. Among the more significant attempts at instihalization beyond the village-level is
a modest NGO named Highlander Association operagngarily in Ratanakiri, the
Organization to Promote Kuy Culture (OPKC), an infal network of indigenous
community leaders called the Indigenous Rights V&ctiMembers (IRAM) with
representatives in several provinces, and the Cdimbdndigenous Youth Association
(CIYA) set up by indigenous university studentsniralifferent provinces in 2006 and
formally recognized by the Ministry of Interior #8008 (Moul & Seng, 2010; R. Pen, 2010:
18). Together, these four organizations establithedndigenous Peoples’ Organizations
Alliance (IPOA) in 2011 (IWGIA, 2012: 309-310).

Overall, a strong contrast was often found betwibenmore intact, separate, territorially
concentrated indigenous communities in Ratanakid ®londulkiri on one hand and on
the other, communities in Pursat, Kratie, Stunghgreand Kampong Cham, which tended
to be more integrated with Khmer society. For eximpustomary institutions are still
strong and indigenous languages widely spoken itarR&iri and Mondulkiri but not
among indigenous communities in Pursat and Kam@&ragm. Indigenous communities in
Stung Treng and Kratie tended to fall in betwedmns Tontrast can be explained in part by
the fact that indigenous communities in the remotetheast have remained rather
inaccessible from the center for longer than indayess communities in other parts of the
country. In Pursat, in contrast, there remains amig commune with an indigenous
majority (ethnic Chong in Ou Saoum Commune) whemeasbers of the other indigenous
group, Por, settle widely dispersed as small packéta few families in many different
communes and villages.

6.2. Separateness vs. Integration

As has been demonstrated in the preceding chaptgisland people have historically

resisted colonization as well as Khmer nation-boddand in many cases successfully
struggled to maintain their distinct cultures despionsiderable pressure to assimilate.
Highland peoples’ historical determination to remaeparate is demonstrated by their
resistance as well as their often relatively susftgsattempts to re-establish distinct
societies and reproduce territorial concentratiohgheir own, after several phases of
profound disruption induced from the outside (Baaks et al., 2007: 16; Hammer, 20009:

152; Ironside, 2010: 7; White, 1996).

If measured by the intensity of their groups’ higtal resistance to colonization and
Khmer nation-building, members of highland groupdaty might appear to the casual
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observer resigned to ever-increasing integratioth vihmer culture. However, field
research suggests that Cambodia’s highland pedplesany cases continue to resist
considerable pressure to integrate into mainstr&amer societal culture and language.
One indication of this is a widely held preferemmdéegroup members to settle among their
own, at a distance from Khmer communities. Highlgnoups have historically responded
to in-migration of lowlanders by moving their settients deeper into less accessible,
mountainous, and forested areas, with the resait dheas formerly controlled by them
were successively taken over by Khmers (Ironsi@®92 116; Schweithelm & Chanthy,
2004: 19). This process has substantially increttsedize of territory dominated by ethnic
Khmer and dramatically reduced the amount of larckvis controlled by indigenous
peoples (Bourdier, 2008: 177; Mabbett & Chandl&93: 30). However, under today’s
conditions of rapidly increasing scarcity of lamdstrategy of moving away from emerging
concentrations of Khmer settlers is in most casssanviable option anymore. A strong
majority of indigenous respondents in all provineested highlighted their preference for
living among members of their own group. This prefee among indigenous
communities was confirmed by most Khmer respondexgsone Khmer NGO worker in
Kratie observed:

“Indigenous communities often move their villageaiol the forest if Khmer come
to live close by. Today, there are many people ngpofrom lowland provinces to the
areas inhabited by indigenous communities. Indigenpeople prefer to live in
their group and dont prefer Khmer to lead tHem

One elder in a remote Ratanakiri community expldine

“We prefer to live separately, especially to live aar home village and not
elsewhere, were people will discriminate. During Pot, people were mixed and
relocated and villages were moved to other pladscause of this, there are
conflicts. Villagers dont prefer to mix. It is ngbod to mix rice and powder

Similarly, a Kavet man in northern Ratanakiri stiite

“People here prefer not to mix but to live amongirtlesvn ethnicity. Firstly
because it is hard to listen to different languagad secondly because Khmer and
Lao are aggressive, they speak strong, threatewmgls. If different ethnicities live
together there is more conflict

While a preference for physical separation from kKhmommunities was expressed by a
great majority of indigenous respondents, some esgad favorable views of living in
community with Khmers. Unsurprisingly, such viewre often held by members of
groups who have been subjected to more intensei¢gatson for longer, such as some Kuy
communities in Kratie and Stieng communities in Kamg Cham. As a Khmer NGO-
worker pointed out:

“Bunong and Khonh prefer to live in their own gropmer and Kuy mix a lot and
have similar practice and much intermarridge
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One of the relatively few respondents with favoeabliews of ethnic blending in
Ratanakiri was an elderly Kavet man who compardi@iwith cuisine:

“Previously people did not intermarry, because héagid peoples lived far from
other ethnic groups. At the time, we used only naatiood and there was no oll
and seasoning, but we used to see it among Khnekk@am They use different soup
and foods and cook with salt, oil and seasoningd an smells differently.
Intermarriage is similar, to mix like a cook. Nomdigenous people use seasoning
to make the food better. Now it smells more dalidwe drive along the road”.

Somewhat surprising was the relatively low level asfsertiveness about maintaining
distance and distinctiveness from Khmer newcomersng some Bunong communities in
Mondulkiri. The Bunong are one of the largest hagial groups in Cambodia, the only one
that forms a provincial majority. The Bunong alsavé a record of fierce resistance to
colonial rule. As one Bunong man who lives closéh®provincial capital stated:

“Previously we lived among our relatives but latee mixed with others, especially
Khmer. | dont mind either way, living among Bunargnix with Khmers”.

The predominant preference of indigenous villagersmaintain some distance and
separation from Khmer is not usually based on kkdi®f Khmer people per se. Rather, it
is a response to involuntary incorporation, andht inferior position they regularly find
themselves in vis-a-vis Khmer newcomers and theoawcbing Cambodian state. One
Tampuan commune clerk in northern Ratanakiri olesiry

“Most residents prefer living among their co-ethnitss easy, they have their own
representatives in the village. People prefer thegkhtrien[traditional authority]
to control their affairs separately in the village.is easy when different ethnicities
live separately,

Many indigenous respondents explained that differedigenous groups could live
together much easier than any of them could livila \Wihmer, as did one Jarai man in a
remote Ratanakiri village:

,Jarai and Katschoh can live together, Lao are atable, too, but we don't get
along with Khmer. Only Khmer are different. Thetenflook down on indigenous
people. If any institution could scare the Khmeagwve would be hapfy

Even in Pursat Province, many of the remainingfBimilies again live next to each other,
in the form of small clusters of a few families wvillages and communes that are now
dominated by Khmer. One Khmer resident in Pursaficoed the preference of Por to
live among their own, somewhat mystified:

“Indigenous people prefer to live among themselvesn not sure why. | asked
them and they said they prefer living side by slties easier for them to live
together but language is not the reason, they @d#lak Khmer, and their children
study in Khmer school. | suspect their childrendgmeak Por language anymdre
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Residents of Ou Saoum, the only commune in Pursairize with an indigenous majority
(ethnic Chong), appeared particularly determinedvoid mixing with Khmer, somewhat
surprising, too, as ethnic Chong are a small groiupnly a few villages who have lost
their distinct language and share many charadtistith rural Khmer communities. As
one Chong man explained:

“Previously, when we lived together, it was bette@ntthe current situation. There
was less conflict, and people loved each other. Nwat Khmer newcomers are
arriving, there are many problems. Even domestialevice is influenced by
newcomers, who curse their children and wife wheey tare angry. | prefer
different ethnic groups settle separately. But wedto live in society and follow
higher levels

6.3. In-Migration Undermining Realization of International Norms

One of the trends that work against the desireafymndigenous communities to maintain
distinct societies is substantial migration of lamdlers into their homelands. This trend has
re-emerged and is accelerating following the reddsthment of the Cambodian state in
the early 1990s, facilitated by the improved sdgusituation and the reinforced local
presence of government institutions. Infrastructarprovements, including those funded
through newly empowered local councils, make iiexasnd less costly for in-migrants to
move to highland areas and to take advantage offisgnt economic opportunities, often
at the expense of indigenous communities. Decérdtadn reform contributes to in-
migration, not least by establishing and consaimgatstate institutions in indigenous
homelands that operate in Khmer language, arergdiltowards the majority society, and
allow settlers to easily participate and advanaartinterests. In-migration diminishes
territorial concentrations of highland peoples d@ne number of constituencies in which
highland people still form majorities. As a resuiighland people are outnumbered and
outvoted in an increasing number of communes. dsdlconstituencies, the empowerment
of commune councils and majority decision-makingfogce the political marginalization
of indigenous peoples.

In-migration of lowlanders into areas formerly ibitad exclusively or predominantly by

highland peoples was a source of numerous griegancenany indigenous respondents in
most communes visited. Most widely lamented weeeittpacts of in-migration on the use
of land and natural resources on which indigenoukuies and livelihoods depend.

Newcomers to highland areas tend to have betteysado state institutions, especially to
the police, and are in a better position to useketarto their advantage. As one Chong
man in Ou Saoum said:

“It is easier for newcomers to buy and control lamtdey have money, power, and
machines. They commit acts against the law and traditional practice, but
villagers dont dare confronting thém

Newcomers have often in a short period of time na&eer disproportionate amounts of
land at the expense of indigenous residents, winb tie have less experience in the market
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place and are widely perceived as being vulnerablexploitation, as one Khmer NGO
worker in Mondulkiri pointed out:

“Newcomers come to take land and indigenous peepliném take it, they dont
know what to do, they don' protest because theyt 8oow how.

This statement, like many others, underlines higthlpeoples’ distinct lack of access to

relevant government decision-making. There is aegpdead perception among Khmer,

shared by a significant proportion of indigenouspendents, that indigenous people do not
know how to use money. As one Khmer man in Ratanekplained:

“In Banlung, indigenous people sell their land apérgd all the money. Then they
come back to sell their labor in their own land.the future, all indigenous people
will be laborers. Indigenous people are differemaini Khmer. If Khmer have 1,000
Riels, they will increase it to 10,000 Riels butigenous people will spend it all

In contrast to most highland people, recent in-angs tend to have at least some capital
and to settle in urban areas were living conditi@tsess to education, social services, and
business opportunities are better. As one longdetgrand well-respected Khmer resident
in Ou Saoum explained:

“The problem are newcomers who come and want a siafee land, they cheat
locals into selling their land and re-sell it at ¢ profits. If there is a law,
indigenous people will obey it but it is the newessrwho dont

There is a widely held perception that relativelgalthy in-migrants can get away with
clearing land illegally. Moreover, newcomers ar¢enfperceived to be disrespectful of
long-standing residents and their distinct norng eudtures. Underlying many statements
of indigenous respondents was the expectationrteéatcomers adjust to the customs of
host communities, which is rarely the case. As@derly man in Ou Saoum explained:

“If  am an indigenous person and | go to live iKlamer community, | will follow
their rules. Those who come here should respectues, but they dont. Instead,
they try to persuade minority people to follow tiveays.

In many cases, the conduct of newcomers is chaizatienot only by disrespect for local
customs and practices but also for the state lame (Dddigenous female councilor in
Ratanakiri explained:

“Newcomers often look down on indigenous peoplesamybgnorant. They reside
here without permission and dont integrate. Newersrhave different ideas, and
this creates conflicts. They are hard to preveptrfrillegal activities. Many are
engaged in illegal activities. It is hard to contrdlegal fishing and forest
exploitation. Now there is no free land to live dva@nymore. | am concerned about
the destruction of natural resources and that we ne out of lantl

While many indigenous respondents complained albater migrants and their behavior,
there were also a few Khmer newcomers who had beceomall-respected among
indigenous communities, not least because theidwtnwas in line with local practices
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and expectations. These migrants were often agteecfor bringing new ideas and higher
levels of formal education to the community. Onedée councilor in a remote Ratanakiri
commune, for example, said:

“People here welcome newcomers. Before coming tked monsent from the
elders. Newcomers have to respect local custom teamition. If they create
arguments and curse others, they are not wel¢éome

Similarly, one Khmer newcomer to an indigenous camity in Ratanakiri reported:

“If we treat indigenous people well they will bewkind to us. Many Khmer abuse
indigenous people. We don't want to cause probkemisas members of this village,
we respect their way of life

Many indigenous respondents felt that their comitiesmishould have greater control over
in-migration and over the conduct of newcomers.eridtingly, in areas in which
indigenous communities dominate the commune couresipondents suggested that the
council should be given more power over in-mignatio

6.4. Modernization vs. Integration: Becoming Khmer?

Most members of highland groups were found to shetheir unique identities and
continue to maintain and modernize their distindtuwres. A great majority of indigenous
respondents, when asked whether or not they wevadpof their ethnicity, answered
affirmatively. However, there is a tendency amongignificant proportion of highland
people, particularly among the young, to hide thetinnic identity or to identify to
outsiders as Khmer (Bourdier, 2008: 179; Chhim let 2005: 47). This tendency was
pronounced among some of the communities in whtdygration with Khmer mainstream
culture was most advanced, such as among somedfaganities in Kratie and many Por
communities in Pursat. The desire of some to beed as Khmer is plausibly a response
to the persistence of ethnic hierarchies in puldanceptions of cultural diversity,
specifically the stigmatizing portrayal of indigarsocultures as primitive and inferior to
Khmer culture. As one indigenous student from Mdkiduwho lives in Phnom Penh
explained:

“There is a lot of discrimination, and indigenouople feel ashamed. We have to
adapt to the majority but we are afraid for our idiey”.

Similarly, a Por man in Pursat explained:

“Many Por do not want to reveal their Por identity authorities or outsiders,
fearing discrimination if they do. Many have hadilexperiences in the past, to be
insulted and to face other difficulties. They argttened it could happen agdin

Another man described the situation in these terms

“l prefer not to broadcast my Por background. Itsimilar to a person who is
carrying a basket of water. Those who dont catrgant feel the weight

In a few communities, assimilation had so far pesged that the difference with Khmer
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could be literally forgotten. Many children of Kyparents in some communities in Kratie
said they were Khmer, without hesitation. One Kilage chief in an accessible commune
in Kratie explained:

“Especially Kuy children forget their ethnicity, thgust know ‘Khmer’ and they
would write ‘Khmer’ in their biography at schoolo®etimes it is only later that
they learn they are Kuy. The previous generationld/onostly identify as ‘Kuy’ but
Kuy is nearly lost

Generally, however, indigenous identities retaireagjr social relevance, even were
assimilation has progressed relatively far. Somenger Por respondents in Pursat, even
though few still spoke Por language well, insigtieat they were still Por, and expressed a
preference for getting married to Por. One young explained:

“We cannot forget that we are Por, even if we spg€abker. It is our origin, our
blood, that we are born chun-cheat. It is the samte Khmers, they can never be
Chinese. We have to accept that we are€' Por

A great majority of indigenous respondents destredévelop their ways of life, by
incorporating aspects of modernity into their owrtures, often quite enthusiastically.
Older community members often share the fascinaifdhe young with modernity. As an
elderly man in Mondulkiri pointed out:

“l and the people prefer to have a tractor and otlmachines, we want electricity,
this is our need, too. Everyone wants to develop

Similarly, one man in Ratanakiri said:

“We want to keep our gongs but we also want motdsTafs but keep raising
buffaloes and pids

In the view of most indigenous respondents, theirele®r modernization does not
contradict the ambition to maintain cultural, ihgiional, and linguistic distinctiveness,
although there are tensions between these aspisaths one Kavet man in a remote
Ratanakiri community explained:

“Even if we use cell phones and have modern howsesare still indigenous
people, even when we live in Phnom Penh. We dtecltin-cheat, but we are
sonchiet KhmefCambodian citizensPeople don' cut their teeth anymore or wear
tusk in their ears, in this way we became Khmew,Niadigenous people follow the
majority on most issues but we are still Kavet. Warry about the loss of
traditional practices, beliefs, and Kavet languadmit we also want education,
modern cloths, and sanitatian

While most indigenous respondents were in favomafntaining and modernizing their
distinct cultures, there are also significant intdrcontestations about what aspects of
change are desirable, often playing out betweefferdiit generations. There are
widespread concerns over the loss of culture andiderable ambiguity concerning rapid
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change, expressed by one elder and former commomecitor in Ratanakiri in these
words:

“Our knowledge is lost from one generation to the.n& few things the young can
learn from the elders, such as conducting somenoenges. We continue to this day,
but some beliefs are not strong, and the young @annderstand ... Now we live in
a modern situation. Previously we had gongs anglelat tusk as earrings.
Previously we used the skin of the tree as clotmbtianymore. Previously we used
gongs for dancing, traditional music, and for hayiparties. We sacrificed for
worship and played gongs, flute, and drama. Todiéy is all gone. Today we use
loudspeakers instead. In the past, we had tattoothé face and on the body.
Women had long hair. Men used to cut their teethnat anymore. But we like to
live in a modern situation, to advance, use mad)ihave boats to cross the river
quickly ... The previous situation is also good, \vad things to identify with, to
know who we are. We want this situation again big impossible. It is difficult, all
this is gone, gongs, flutes, drama. It is a problénis not easy. Before, the gong
was like a father and the wine like a mother. W &lathese things and it was easy
to solve problems, to have a party and find conseasid agreement. Now that we
dont have all those things, it may not be goodusir

Young respondents, too, often underlined the ingrme of avoiding the loss of their
distinct cultures but had different ideas about wth&s meant. No instances were found
where traditional authorities appeared to be immpgiotentially oppressive traditions on
the young. Regrets over the loss of traditionatural and a lack of respect for time-
honored values among the young are common amonyg Ktaner, too. However, cultural
change is more profound and disruptive among imdige communities, where great
pressure to assimilate and to adapt to a rapidpngimg environment on which old ways
of life were based adds to the general turbulenfcenodernization. As one man in
Ratanakiri described it:

“Previously, the elder educated the young and thengavould follow the elders
but today, the old follow the youhg

Many respondents felt that a sense of community #ogktherness characterized
indigenous cultures in the past and expressedtrédmeit was increasingly lost. As one
man in Pursat noted:

“In the past, there was good communication and sigagven among rich and
poor, and it is not the same among Khimer

Similarly, one man in Ratanakiri remarked:

“1 value previous times of sharing. Indigenous peadl not use to focus on selling
and business, but they would share with poor péople

Highland people’s interest in benefiting from madsr is widely misinterpreted by
Khmers and government officials as evidence thay thant to integrate into the Khmer
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mainstream. At the same time, their desire to rendistinct and separate is often
misinterpreted as a preference for perpetuatingremmanging, pre-modern past. In policy
and public discourse, there is little space forrtbgon that highland people aspire to enjoy
modernity within their own cultures. It is commoar fKhmers to point at indigenous

persons using cell phones, wanting motorbikes dveusity degrees as proof that they
desire to become culturally Khmer. It was takendmnted by many Khmer respondents
that highland people will integrate and becomestidguishable from Khmer within very

few generations. Implicitly and explicitly, many Kier respondents felt that essential to
being indigenous is being backward, underdeveloped, primitive. One young Khmer

man with relatively high formal education in Kamgo&ham expressed this view in

stronger words than many other respondents:

“Indigenous people live like animals in the for@dteir livelihoods are based on
natural resources”.

One longstanding Khmer resident in Mondulkiri’s yireial capital stated:

“In the future, Bunong will change their way of .liféeir children learn Khmer at
Khmer school and dont want their ethnic identitygy want to be Khmer. In the
future maybe there are no Bunong, just only Khnmerterms of culture and
language. People need development, modernity. Weotdorbid them to use cell
phones and other modern thirigs

This statement is typical in that it considers haghl cultures as essentially undeveloped,
and in that it assumes that highland people caeflidrom modernity only by integrating
into Khmer society. On this widely held view, intating highland people into the Khmer
mainstream is not unjust but a noble project, dization mission that the Khmer majority
and the Cambodian government are obliged to puaswematter of looking after smaller,
undeveloped, and uneducated indigenous brothersistgis. As was pointed out before, a
similar conception of indigenous communities underithe Land Law’'s conception of
indigenous communities and is popular among poti@akers. Even the director of the
Department of Ethnic Minority Development, whichf@mally mandated with policy-
making and implementation related to highland pespin an interview expressed the
view that integration is a precondition of modeatian:

“Indigenous people try to integrate. They want teeheomputers and take part in
the development of society. The development doesvarat to impact on their
practices. We cannot leave them alone. Their irtgn is necessary for their
developmerit

Indeed indigenous peoples do desire to benefit fderelopment, but their ideas of what
this entails are often quite different from thewseof Khmer officials.

6.5. Shifting Pattern of Language Use and Comprehension
Patterns of language use and language compreheasiomg members of indigenous
communities are complex and changing. There stdl @mmunities where indigenous
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languages are used virtually exclusively and wiienemembers understand Khmer, most
of them in the northeast (Hiett, 2003; MoEYS, 200h)ere also are communities where
Khmer is spoken and used widely in the village eegglly among the young, who may not
speak indigenous languages anymore. This is the dassome Kuy and Stieng
communities in Kratie and among Chong and Por conities in Pursat. These latter
communities are physically closer to the Khmer ti@ad, connected to it through road
links for longer and therefore, have been more s@gdo colonization and Khmer nation-
building. Much of the considerable loss of indigegedanguages in Cambodia can be
attributed to coercive policies, especially to eml post-independence Khmer nation-
building projects. Nevertheless, a great proporbbiambodia’s indigenous people uses
their own languages in daily life and speaks Khniext all, only as a second language.

The loss of language was particularly pronouncedragmPor communities in Pursat
Province, where Khmer Rouge assimilation appealsat@ been more violently enforced
than in some areas of the northeast. Subsequeartyg numbers of former soldiers were
settled as part of the Khmer Rouge re-integratioaking it virtually impossible for Por to

re-create commune or even village-level territogahcentrations. Unsurprisingly, Por
language is used and understood less and lessgadderly Por man pointed out:

“At the time of my grandparents, during the 193@sy Vfew Por could speak
Khmer. Women would run away if they saw Khmer meadpley would feel shy
because they could not speak Khmer. Starting ui@ikanouk, some villagers
began to learn a little Khmer. Today, most peopgbeak Khmer and not Por,
because they were forced to speak Khmer by PolState then, no one forces Por
to speak Khmer, it happens automatically, because &e not in community
anymore but integrated with Khmer, scattered in lIsmgeups. In this situation,
even the old Por people want the young to learn &hio find a job. The young
find it hard to speak Por language, and they do mieffer to learn and speak it.
Since Pol Pot we have experience in speaking Khanel,today only the old are
experienced in speaking Por. The young speak Porlypand therefore feel shy to
use it. Last year | offered Por language classesfew of the young joined, so |
stopped. Before we lived together and spoke Parnbw our language is almost
lost'.

In strong contrast, Khmer language is spoken omlyew and has little significance in

day-to-day life among many indigenous communitiethe northeast. There, children tend
to be far more comfortable with their local langeagnd often speak effectively no
Khmer. Khmer is widely spoken only at provincialdadistrict centers which tend to be
dominated by ethnic Khmer, many of them recent igramts. Even in the vicinity of these
urbanizing areas, members of indigenous communiiay speak little or no Khmer

language. A young man who lives only about two rkikters from the center of

Ratanakiri’s provincial capital Banlung reported:

“My mother does not speak Khmer. We speak our indigelanguage at home.
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She feels so shy and never goes to the markdtelheeds something from the
market, | will get it for het.

Most indigenous respondents found it important thair children learn their ancestors’
language. As one Bunong mother in a Bunong-majeotpymune explained:

“1 speak chun-cheat with my two children. Other fe®iin the community would
feel that we look down on our culture if we did teztch our children our language.
Besides, | want them to know our language and miltdy sister in Sen Monorum
teaches her children in Khmer, they only know Khizaued when they visit here, the
children cannot speak with their own relativesisligood for our children to know
Bunong language and to learn Khmer language at schbis necessary that chun-
cheat dont forget their original language, the tarage of their fathers and
grandfathers, we cannot let them forget. | want amyidren to know more
languages but to learn chun-cheat at hdme

The increasing influx of Khmer migrants contributes changing local language use
pattern. Whereas in-migrants in the past had ditie choice but to learn local languages
in order to avoid social isolation, there are bynsizable Khmer communities in all
provinces and in most districts. Because marketispaiblic institutions operate in Khmer,
learning a local language has become much lessietassity than it was in the past. One
very old ethnic Khmer respondent in northern Ratanhad been sent there as a teacher
during the 1950s. He had learned several indigefemguages since and reflected on the
considerable efforts his linguistic integrationaifitighland society required at the time:

“l came here as teacher in 1958, sent by the degattof education, to Lumphat. |
did not know what it would be like, how hard it @Wbbe to teach, to learn from the
people, how they speak, how they eat, their trawigi practices. In order for
teachers to be effective, they had to learn framdestts, it was good also because it
strengthened solidarity and trust among the people

6.6. Centralizing Transfer of Authority from Minority to State
Institutions

One aspect of highland peoples’ involuntary incoaion was and is the centralizing
transfer of power and authority from indigenous onity institutions at the village level to
state institutions at higher levels of governméntmany highland communities visited,
elderly respondents still remembered a time whedigenous institutions governed
virtually all aspects of village life with nearlynahallenged authority. There is great
variation across regions and groups in terms of feovthis transfer has advanced and in
how legitimate, effective, and participatory statstitutions are perceived to be today
compared to traditional institutions. In the petaap of many respondents in some of the
remoter areas of Ratanakiri and Mondulkiri, thenauty of traditional institutions today is
not second to that of local state institutiondeast as far as internal community affairs are
concerned. In communities where Khmerization hasgmessed furthest, in contrast,
traditional institutions play only ceremonial raléksat all. Describing the time before the
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Khmer Rouge, one ethnic Por man in Pursat said:

“During previous times, elders were responsibleni@naging village affairs, and
there were no Khmer people in the community. Khingel authority only at the
district level but they did not try to govern Por

Similarly, an indigenous commune councilor in Ratdn reported that before the Khmer
Rouge:

“Elders controlled everything in the community. Tkeuld decide anything, and
the state had no authority in the village. Everybae to follow.

The attempt to impose state power upon highlanglpsaeaches back far into the colonial
period, as the analysis in previous chapters shbBlaever, it is the Khmer Rouge period
that was described by indigenous respondents asntbst profound disruption of
indigenous societies. Many invoked the rapid degration of communities as a result of
an almost universal ban on the expressions of @mtigs cultures, the monopolization of
power, and the forced relocation and assimilatibmaigenous people. In interviews with
indigenous respondents, the Khmer Rouge period egredmost invariably, dividing the
plots of stories into before and after. Khmer Ropgécies were prominent among the
factors to which indigenous respondents attributesl current weakness and marginal
status of their institutions and cultures.

Several Por respondents in Pursat, for exampletHat their communities suffered more
than other ethnic groups from Khmer Rouge Killingany said that Por communities
were specifically targeted, and highlighted the rqu®portional impacts of killings and

cultural destruction on an ethnic group that onds la few hundred families, and the
decisive impact on their capacity to maintain thelvss as a distinct society. As one
elderly Por man in Pursat recounted:

“Before the Khmer Rouge, Por lived together in aegrated community. During
the war we fled, we moved and separated into sgmailips. Traditional authority
was forbidden. Por endured more killing than Khnaering Pol Pot. In 1978,
many Por were killed, they killed entire famili@g)o they accused of being ‘Siam
Chong’. They were accused because they spokeegediflanguage that the Khmer
Rouge did not understand. Seven or eight villagese vkilled completely. They
banned the use of Por language, which was difficulthe old. If the Khmer Rouge
heard people talking Por language they would acdbsen, and relatives would be
killed, too. Por are a small group, many were kill& affects us a 16t

Another elderly Por man in Pursat explained:

“Before, indigenous peoples where in control of tedues. But in 1978 the
community of Por was separated and forced to bedénmeer, not to be a minority
anymore. Traditional authority was abolished andtlolraditional beliefs and the
role of traditional authorities were lost, not due the traditional authority itself.
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Since 1979, Khmer dominate the state and indigemmeaple are only local
villagers'.

Similar stories about the destruction of indigencuiures were told by respondents in
other provinces, though it appears that the spetafigeting of indigenous people was less
common in the northeast. But even there, the KHRoerge period is remembered by many
as marking the disintegration of indigenous cubkiuzed institutions. One Ratanakiri elder
who was formerly a member of the commune counglared:

“Previously, the Megantrieftraditional authority]managed most village affairs.
Now, elders and the local authority go together &ase similar influence. Elders
are more influential but local state authority hamre power. Elders lost authority
since Pol Pot, because the Khmer Rouge forbad@@atices.

Despite attempts of indigenous communities to tebdish their distinct societies, virtually

nowhere appear indigenous institutions to have mesu their pre-Khmer Rouge

significance. To the contrary, several studies iconthat the imposition of a new, foreign

system of local governance is one of the drivingds behind the ongoing marginalization
of customary indigenous institutions (Backstromakf 2007: 25-36; Bourdier, 2008: 5;

Chhim et al., 2005: 8, 10, 25, 31; Ironside, 200B8; McAndrew, 2003: 4-5; Thann et al.,

2009: 206). An indigenous activist in Pursat waagthe few respondents who linked
the decline of indigenous institutions not onlyp@st but to current state policies, as well
as to political demands:

“Up to the 1960s there was a traditional authorégd it had the power necessary
for traditional practice and leadership. Now theditional authorities have lost
power, are less and less important, and are gooly éor ceremonies. This is
because the government does not recognize tradltianthorities. We want
traditional authority recognized by the state. ggest giving traditional authorities
a bigger role, not separate from but within Camizodiaw’.

While many respondents were in favor of indigenmssitutions playing a greater role in
local governance, most felt that this could only dshieved with the willingness and
support of higher levels of the state.

6.7. Changing Attitudes and Inter-Ethnic Relations

Many indigenous respondents felt that treatmemh@mbers of their groups had improved
over recent years. However, the implicit bottorreliof such comparisons was often the
Khmer Rouge period. Improvements were attributed nbgny to a combination of
government policy and foreign-based organizatiammmting human rights. One long-time
Khmer resident in Ratanakiri recounted that duthey1960s:

“The value of indigenous people was low. They wersidered ‘Phnong’, like
slaves who work to fetch water for other petple

One woman in Mondulkiri felt that
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“Khmer people know and understand that indigenoaplpehave a different way
of life. Some people still insult and look downusrbut they are fewer than befare

An elderly man in Pursat explained:

“No authority discriminates against us today becaaseur distinct language.
Sometimes people are teasing us. People startedikgabout human rights and
dont insult us anymore, they know human rights”.

In contrast, another man in Pursat felt that Papjee continued to be discriminated and
stigmatized based on their recognizable accent:

“It is hard for some Por because they dont speak&hin correct accent. There is
discrimination if they speak Por and they feel asbd.

Many respondents said that state officials diserated against highland people. This was
often attributed to their perceived ignorance andegrlessness. For example, one Khmer
woman in Ratanakiri observed that:

“When the police stops motorbikes without numbeteplar tax stickers, if the
owner is Khmer he can negotiate but indigenous lgeafe charged more as they
dare not negotiate and are ignorant about the”law

One elderly man in Pursat described changing déguof mainstream society towards
indigenous people there:

“Previously, such as during the 1960s, we felt std/\@ere insulted by other people
when we went to the market. We were insulted aduza¢ed, as lower level, under
the control of Khmer, and discriminated againstde®e we did not speak Khmer
or spoke Khmer in a different accent. Recentlyginernment tried to improve the
rights of ethnic minorities, to speak freely thieinguages, now people dare not
insult us.

However, Khmer government officials tended to déscmdigenous customs as violating
human rights and to use such claims as argumentasaighe maintenance of traditional
practices and institutions. This trend is reminidca the A2J project’s portrayal of certain
customary rules as conflicting with human rightsme. The descriptions of indigenous
practices given by Khmer officials were often diss@d by indigenous respondents, either
as misrepresentations or as practices that haddeeg given up. For example, the Khmer
chief of a Ratanakiri commune with a large indigemanajority in the constituency
claimed:

“There is a contrast between traditional practicewd sstate law. According to

customary practice, only females are punished itat equal and in contrast to the
Constitution. If the man only drinks but does nelphin the chamgkar and

household but hits his wife and she seeks divatee,will be punished, because
customary law requires women seeking divorce topemsate their husbands, in
contrast to the Constitution. Customary practicasmpore pressure on wonien
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However, this account was dismissed as inaccurgteindigenous women in the

constituency, who pointed out that possessions dvgeherally be shared according to
contributions made to the household, which is it fzonfirmed by the A2J’s

‘documentation’ of customary rules (e.g. UNDP, 201@3). No female indigenous
respondent answered affirmatively when asked whetlustomary law was bad for
women.

In another instance, one Khmer district officiaMiondulkiri claimed:

“If an indigenous woman aborts her baby and doescoatluct a ceremony and
subsequently people have accidents or die, thdybilaine the woman, she may be
killed or fined one elephant for each victim. Everg who experienced harm since
the abortion would be entitled to compensation ftammwoman’s family

This account, too, was dismissed by indigenousordgnts as misrepresentation of their
practices. They said that there would indeed benconity expectations that the woman’s
family conduct a ceremony and make a modest seerdf livestock to the spirits. The
same official claimed that, a few years ago, afrefamily was killed by villagers who
accused members of the family of sorcery, and libedl authorities were unwilling to
intervene, because officials were indigenous persomd under intense pressure from the
community to comply with traditional practices. Hewer, no other respondent was able to
corroborate this account. Several Khmer officialsMondulkiri and Ratanakiri claimed
that it was common among highland groups to bungwborn baby alongside her mother
if she died during delivery and that indigenousagé chiefs and commune councilors did
not consider this practice illegal. A few indigesowspondents confirmed that this might
have happened in such cases in the distant pasnhhutvhere the community would have
been unable to ensure the survival of the child.

6.8. Increasing Poverty and Threats to Traditional Livelihoods

Field research confirmed what all available daggssts: that highland people form one of
the poorest segments of Cambodia’s population byally all measures. Interviews and
group discussions highlighted a strong correlatmiween indigenous identities and
poverty. When participants were asked to rank etlmammunities in the commune

according to their poverty, indigenous communitiege consistently ranked the poorest,
regardless of region, cultural composition of tr@mmune, or the ethnic identity of

respondents. Many respondents pointed out thatgendius families are well over-

represented among those who do not have suffitcoed for the whole year. Numerous

indigenous respondents complained that previotsty, they were poor and did not have
enough rice for the whole year, but they were ablecomplement their diets and

livelihoods with food and other non-timber produdtaind in the forest. Due to the

increasing scarcity of land and diminishing accéssforests, such supplements are
increasingly unavailable. One man in Ou Saoum éxgth

“Before we were also poor but in different waysoBRethere was not enough food
but it was easy to find wild potatoes in the fardébw we are poor and it is
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difficult, we have to go far to find wild food, wave to buy it but we dont have
money.

Many respondents attributed indigenous povertyammraunities’ loss of land and natural
resources, as did one Tampuan councilor in Ratenakio added thatifidigenous people
have small farms, barely enough to survive, not falgns or investments like Khmers
havé. Increasing land scarcity and decreasing acces#oiests is putting traditional
indigenous livelihoods under growing pressure. lontast, livelihoods of Khmer
newcomers are often based on business and lameragriculture and considerably more
prosperous. Comparing livelihoods and living coiodis of different ethnic group in
Veunsai district, one Khmer district facilitator Ratanakiri said:

“Most Lao farm rice. Chinese mostly run businesggsung and Kavet have
chamgkars[forest gardens]Only about four per cent of them have rice fields
Indigenous people have low living conditions. Ttegt know how to improve the
productivity of their old farming methagts

Cultivation of cash crops such as cashew nuts @sgawva has become increasingly
popular among members of many highland communitiesvertheless, indigenous

families tend to participate much less and mucls Ipofitably in markets. As one

Ratanakiri councilor observed:

“Indigenous people have poor livelihoods becausg lage little understanding of
doing business and few contacts with outsidersn Hvhey wanted to do business,
such as selling cloths, they lack connections ppbers from elsewhete

One man in another Ratanakiri community reportedt th

“Khmer are better off, because they have capital anoktter understanding of
business. Jarai and Katchok are poor and have lducation. All they have is land
but it is bad for them because they lose the laadwgplly’.

Several Khmer officials at the provincial level amelow claimed that indigenous
livelihoods had improved over the last years. Hosvevthey tended to highlight the
increase of big houses and cars, which are exangflegeater inequality rather than
reduced poverty.

Indigenous people tend to benefit much less fromrally economic development, which
often takes place at their expenses. This is peatly true of large-scale projects
associated with land concessions for agro-industieaelopment, which are well over-
proportionally located in areas inhabited by indiggs people. The same is true of
concessions for mineral exploitation (CCC ADI, 2p&aad of several hydropower projects
under construction or under consideration. Many roommties have lost land through
concessions granted by the government to privatgpaaies for large-scale development
projects. Many other communities lived in fear o$ihg their lands and livelihoods this
way. In virtually all cases, concessions were grdwithout any meaningful consultation
or even information of the affected villagers. peinous respondents often expressed their
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willingness to contribute to ‘national’ developmepitojects but complained about not
being consulted and also about their land and aklta@sources being sacrificed for a
‘greater’ good that does not benefit them and fwamich only a small number of powerful

outsiders appears to profit. One Khmer NGO-workeKiatie compared the prospects of
indigenous people working as laborers with the peos of maintaining livelihoods based
on natural resources in these words:

“Most indigenous people have only low education @nadd make only very little

from working for companies. There is no need fenthto get such jobs, and the
government does a great mistake to give concessmesmpanies. It would be
better if indigenous peoples could sustain themdlaand forest. In one village,

students only need to spend their break time tecioénough resin from the nearby
forest to support their education themselves. éf phoblem is with a school or a
road, it could be fixed, but when they lose land &orest, there is nothing left they
can dd.

Many Khmer respondents expressed the view thagj@mdius culture itself makes highland
people poor. On this view, indigenous people neddde their culture in order to develop
and escape poverty. This view was often linked nonast animal sacrifices practiced
among many highland communities. As one Khmer eggitch Mondulkiri explained:

“It is because of their frequent sacrifices of lteek that Bunong have not enough
food and face food shortages. Their beliefs areatieg and make them poorer.

They may harvest a barn full of rice but they dasmia cow that is more valuable

than the harvested rice. They drink together arehspnuch of their time this way.

They dont consider their food security but onlyda-day subsistence. If they have
enough for today they dont think about the future

Similar views were expressed by many Khmer respatsddnterestingly, these views
mirror how Khmers were viewed by their colonial tess, such as Viethamese emperor
Minh Mang, who wrote in 1834 that Cambodia wasbarbarian’ country because the
people ‘grow enough rice for two meals a day, but they tistiore any surplus ... all these
shortcomings stem from the laziness of the Camhdd{gquoted in: Chandler, 2008: 121).
The view that indigenous impoverishment resultsnfranimist sacrifices is often based on
wildly exaggerated accounts of the number of arsrnsactrificed. As one Khmer woman in
Ratanakiri explained:

“It is the habit of indigenous peoples to conduagl@eremonies and kill all the
cows and buffaloes when their parents die. Thictra destroys a lot of property
and makes those who are alive poor

To which an indigenous woman responded:

“We only kill cows or buffaloes owned by the deadqebut not those that are
shared to their children. If we dont sacrificegtdead person will come to demand
it”.
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Often, villages sacrifice animals in order to apgeespirits following destructive actions of
outsiders, because they fear being held accountabtbe ‘failure’ to protect the integrity

of their lands and forest (G. Brown et al., 2006: The narrative that indigenous peoples
are poor due to their own culture is politicallyngenient, because it exonerates state and
majority society from their involvements in the ioyerishment of indigenous peoples.
The view that reduction of indigenous poverty regsliintegration into Khmer culture
conveniently justifies Khmer nation-building andethhistorical and contemporary
destruction of highland cultures. This narrativstifies the imposition of Khmer language
and institutions on indigenous peoples and theaptm@tion of their lands and livelihoods
for the benefit of outsiders who supposedly makeenpooductive use of it.

6.9. Commune Boundaries and Territorial Concentration of Indigenous
Communities

Decentralization reform is an opportunity for threpowerment and institutionalization of
indigenous peoples above the village level. Fohsoenefits to materialize, commune
boundaries need to match territorial concentratiohandigenous peoples. Moreover,
highland communities and their village-based ioftths must be able to hold commune
councils accountable. A multinational conceptiondefcentralization, rather than just a
general devolution of powers, is needed to accahpd meaningful interpretation of
highland peoples’ rights in international law. Wt or not decentralization contributes to
empowering indigenous peoples depends, among timgs, on whether their members
make up majorities within the administrative boume of empowered territorial units.
This is, however, generally not the case. To undeds the challenges involved, it is
important to understand how commune boundariederdta the traditional and actual
territorial concentrations of indigenous peoplesi ahe historical and contemporary
relationships between indigenous institutions amchél state institutions.

Data on the cultural composition of commune coustities is not available. Therefore, an
assessment of how well current council jurisdicticmverlap with actual or historical
concentrations of particular ethnic groups is noggible. Field research suggests a wide
variety of constellations. Overall, there are ingkly few communes in which one
indigenous group forms a strong majority. Most lséde communes are located in the
northeastern provinces of Ratanakiri and Monduylkivhere there are the numerically
largest indigenous groups, where the greatest nigrdfeCambodia’s indigenous people
reside, and where the level of these groups’ teralt concentration tends to be greater than
in other provinces. In many communes in the nogheaembers of different indigenous
groups together form commune-level majorities. @etdhe northeast, most indigenous
citizens are constituents of culturally diverse ammes in which their respective group
forms a minority, even though in most cases theyehastorically formed territorially
concentrated, self-governing communities in thgpeesve areas. This change is in large
part due to in-migration of lowlanders as well las geographical dispersion of indigenous
communities during decades of conflict. As a reghk cultural compositions of commune
constituencies are in most cases not conduciveet@mpowerment of indigenous groups.
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In terms of territorial organization, the precoratits for the empowerment of indigenous
groups through the transfer of powers to communmcits are often not in place.

6.10. Minority and State Institutions: Marginalization and Hybridization
Legally, village chiefs are selected by the commomencil, and deputy village chiefs are
selected by village chiefs. Selection proceduresy via practice but the degree of
community participation in the process is generédhy. In many communities, village
chiefs are imposed by commune chiefs without anyiggaation of the constituency or
other councilors. Village chiefs selected in thiayware often disliked and mistrusted by
villagers. Typically, village chiefs are associateith the political party that dominates the
commune council, which in almost all cases is thimg Cambodian People’s Party.

The relationship and division of labor betweenagh chiefs and indigenous elders varies
greatly among indigenous communities in differemnmunes and provinces. Outside the
northeast, minority institutions were often fourml glay only marginal roles in local
governance. Among many communities in the northeasthe other hand, elders enjoy
more authority and often more legitimacy than géachiefs or commune councilors. In
some of the latter communities, respondents destttitie role of village chiefs as assisting
elders and reporting to them or serving as witreedee decisions taken by traditional
institutions. In most communities, respondents a&xjgd that village chiefs, along with
commune councils, are involved with higher levdlshe state and outside organizations,
while traditional authorities are in charge of m@ community affairs. Where the village
population is made up of indigenous as well as Khraesidents, village chiefs tend to be
ethnic Khmer, not least because they are expeotéatdract with higher authorities and
outside organizations and therefore, need to spadkunderstand Khmer language. Thus,
it is not uncommon for Khmers to serve as villadgeefs in predominantly indigenous
villages. Virtually all village chiefs speak anddaenstand at least basic Khmer language. In
some instances, village chiefs who were perceivedbé relatively responsive to
indigenous communities had been replaced throughehilevels of the state and ruling
party.

Even though traditional institutions have been vesakl during past decades and are not
given any formal role in the new framework of decalizved local governance, these
institutions continue to play significant roleslatal affairs in many places, particularly in
the northeast of Cambodia. In many instances, oty institutions are still functional
and often surprisingly effective, commanding gre&eels of participation and legitimacy
than newly empowered commune councils. A remarkabbportion of local affairs are
handled by village-based traditional institutioms@ding to customary practices without
involvement of formal state institutions. Importigntminority institutions are effective
almost exclusively were internal community affagiee concerned. Were high-powered
outsiders are involved, local state institutionsy@dt always support their interests and
minority institutions are bypassed. Many responsiehighlighted that local state
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authorities have more power than customary ingitgt mainly because the former are
backed by higher levels of the state, as did odigg@nous councilor in Mondulkiri:

“The commune council looks for balance between ttoendil practice and formal
law and uses both for mediation. But the law igbigit has more powér

The degree of formal institutionalization amongigahous communities is low. There are
a few elders in each village, chosen by villagexsdda on their wisdom and knowledge of
tradition. Customary practices and the roles playgdraditional institutions differ from
group to group and even between different village®se residents belong to the same
ethnic group. Villagers become elders typically tbytue of their standing in the
community, by being considered wise and trustworthyse ‘who know right and wrong’,
though in some cases the role is inherited. If feégose trust in elders, others will take
over their roles. As one ethnic Kavet man in Ratanaxplained:

“Elders are selected because they know the tradiioth custom from the old
generations. Traditional authorities are not elett&lders are chosen because they
have great wisdom and are respected, without angnbprints or stamps to certify
their authority.

The relationship between minority institutions astdte institutions of local governance is
not usually strong, but often cooperative. Paréidyl in the northeast, there is a
considerable degree of hybridization of local goaerce, in which formal and informal
institutions, rules, and norms are combined. Thissuggested, for example, by the
following account of one female councilor in a reemBRatanakiri commune:

“The Megantrien has more rights at the local levadl & the first to get involved
when conflicts arise or decisions are made. The ncone council uses the
traditional way to determine a fine to compensdte victim in case of domestic
violence. Elders and the commune council solvesctsgether and rely mostly on
custom rather than state law. After that, formathewrities will issue a letter based
on state law recognizing the customary solutions Wy, the force of the law is
added to the authority of customary solution, tokenaure the offense is not
repeated. Customary law is not strong enough angrtmensure this, and the letter
is formal recognition that the state law is behihdf cases were taken directly to
the commune council, it would be like looking dawnelders and villagers. For
example, if the commune council makes a plan tlol lauroad, it will not happen
unless it is agreed upon by elders first

One village chief in a remote indigenous commumitiRatanakiri described the process in
terms similar to many other respondents in theheadt:

“Elders will solve anything in the village, big asihall cases are solved by them. If
they cannot be solved here, cases go to the comemuneil and further up if
necessary. At the village level, elders are morpoitant, and the village chief
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serves as a witness. Elders use traditional prachat they also consider the state

law” .

One Khmer district official in a Mondulkiri distticnumerically dominated by ethnic
Bunong disapprovingly claimed that even distristeledecision-making was dominated by
customary law, at least in his perception:

“Higher level officials are chun-cheat themselved aontrol the area, such as the
district governor and his deputy. If they would toyenforce the state law against
customary practice, villagers would curse them aachplain that they forgot their
traditional practices.

Even in Kratie Province, where indigenous commasitare generally more assimilated
than in Ratanakiri or Mondulkiri, one ethnic KhnidGO-worker remarked:

“Indigenous communities in remoter areas still hévar traditional authorities,
and if anyone does not respect and follow themyiliebe chased away from the
village”.

This and other statements might appear to supperLand Law’s notion of indigenous

communities being characterized by the subordinatibtheir members. However, while

there were many instances of community memberageijainst community interests and
the expressed wishes of traditional authoritiesdence of individuals having been

excluded from communities or sincerely punishedassult was not found. Indigenous
villagers generally expect customary institutiomsespect individual human rights, and no
recent cases of violations by traditional authesitivere found.

Particularly in the northeast, customary law forthe normative framework in which
indigenous residents expect their local authoritiesperate. Many respondents, including
a considerable number of local officials, felt trgmhall conflicts should be solved by
traditional authorities, and that local state attles need to balance state law with
customary practices. Often, indigenous respondertked an ideal of local governance
in which minority institutions and customary lawaplessential roles. As was pointed out
earlier, this preference is not acknowledged in dleeentralization framework. A few
officials at district and provincial levels expreds some degree of willingness to
accommodate, encourage, and even strengthen thef usgigenous institutions, but the
majority of officials were in favor of discouragirteir use and insisting on the exclusive
use of state law and formal institutions. Most Khrofficials assumed that indigenous
communities would become indistinguishable from kKnntommunities, at least for
matters of local governance, within a generatiobwar. Many felt that this transformation
should be encouraged and facilitated by the siaiontrast, many indigenous respondents
expected their ethnic identities to endure andrthmiditional authorities to continue
playing major roles in future local governance.

A view common among Khmer officials at district amabvincial levels is that customary
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practices are to be ‘tolerated’ only to the extdiat they operate within the confines of the
‘law’. This view, which also appears to have chtedzed the UNDP’s A2J Project in its
later stages, was expressed by one Khmer disffictabin Mondulkiri, who stated:

“Traditional authorities correspond to indigenousopke’s beliefs, and villagers
prefer customary law. In my activity, if traditidnauthorities and customary law
are in line with the state laws, | will not forbitd But if any habit or belief is
against the state law we dont allow it, we forter to stop, the state can use
violencé.

However, most officials have themselves rathertkohiknowledge of the law and tend to
invoke it to add greater weight to their demandd ierests when they conflict with the
expectations of indigenous communities. In mosesax larger conflicts, the problem is
less that customary practice operates outside #nanmgeters of the law but that state
institutions and officials do. Many respondentsnped out that traditional institutions do
not anymore handle larger criminal cases, suchwuadaen and rape, which are dealt with by
state institutions. Field research confirms thast@mnary institutions as well as state
institutions routinely fail to solve large-scalendiicts over land and natural resources that
occur between locals and powerful outsiders. Conaraguncils tend to fail because they
respond to higher levels of the state and the guparty and therefore, side with the
powerful conflict party regardless of the circunmetas. Traditional institutions fail to
address these conflicts because powerful outsdteret submit to their authority.

6.11. Decline of Meaningful Local Representation

In practice, the legal requirement for commune cdars to be literate in Khmer language
is not strictly enforced, and there is significamdigenous representation on commune
councils despite of it. However, this representatioes not result from policies to ensure
adequate indigenous voice. Rather, it is becauseKiemers want to live among the
remoter indigenous communities whose language alidre they do not understand. The
ongoing Khmerization of local government, howegdswly changes this situation. As one
Bunong councilor in Mondulkiri explained:

“Khmer prefer urban areas but Bunong prefer remoéas. Before, there were
different communities, and Bunong used the tradii@uthority to solve problems.
It is hard for Khmer to live in remote areas. Ndwle is the local state authority,
and it is becoming easier for Khnier

The Khmer-literacy requirement corresponds to tiesvs of most Khmer officials, who

consider any linguistic diversity in local govercara temporary and transitional deviation
from a norm that is the universal and exclusive as&khmer language. In practice,
candidates for commune councilor do have to be ablspeak and understand Khmer
language, and there are virtually no councilors w&renot. This situation limits the choice
of indigenous communities for local leaders to teey community members who are
capable of functioning in the language and insong of Khmer culture. It tends to favor
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candidates who have succeeded in Khmer societytaipatronage networks, who tend to
be less inclined to promote traditional institusand customary law, and who may be less
responsive to the needs of the constituency thawidates who would otherwise be
chosen. The implementation of decentralizationrreftacilitates the replacement of elders
who are capable of leading participatory and lewately with Khmer-literates who are
capable of building and implementing mainstreamettgument and governance schemes
in Khmer language.

Overall, there is a strong tendency for indigenpe®ple to be underrepresented on
commune councils. This representation gap tentie taigger the smaller the proportion of
highlanders in the constituency is. Where the ctuesicy consists almost entirely of
indigenous people, the council is likely to be \atyi composed of indigenous people, too.
In contrast, where members of indigenous groups farminority in the commune, they
are frequently not represented on the council ktEatisting trends indicate that this
representation gap is growing. The proportion ofrkeh councilors tends to grow faster
than the proportion of ethnic Khmer in the constitcies. This trend is particularly
pronounced in communes that include urban centetfsab are located along major roads,
areas for which most in-migration from the lowlandsdestined. For example, in one
commune close to the provincial capital of Ratanaikie majority of residents belonged
to one of several indigenous groups while all mensb the commune council were
ethnic Khmer. In Sen Monorum district, in which tpeovincial capital of Mondulkiri
province is located, only one of four commune chhs an indigenous person, and the
majority of councilors were Khmer.

Representation gaps are much more pronounced adlishéct, provincial, and central
levels of the state. Only in Ratanakiri and Mondullre there substantial numbers of
indigenous officials at the district and provincialvels, but their proportion is much
smaller than the share of indigenous peoples antoagespective populations. This is
partly due to indigenous persons not meeting foretalcation requirements. Moreover,
the higher the levels of the state, the more contynare positions filled through top-
down, neo-patrimonial appointments (AIPP, 2006:QA&S & World Bank, 2006: 80; A. E.
Thomas, 2003: 3). Because Khmer are over-representéhe top, appointees tend to be
ethnic Khmers, too. A small number of indigenousspas are members of the National
Assembly, not because of efforts to ensure indigenepresentation, but due to the role
these officials played in the historical eventst tleal to the formation of the current state
and ruling party during the Vietnamese occupatfimce the end of the occupation, the
state ceased to promote indigenous persons torkighking positions, which has reduced
indigenous access to government decision-makingdB2008: 215; A. E. Thomas, 2003:
3). Accordingly, these members are not only eldety they also do not have a specific
mandate to represent indigenous peoples’ interasts therefore, are not particularly
responsive to their needs, even though membensdgdeénous communities are generally
aware and sometimes take pride in a few of their baing in high positions.
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Those indigenous persons who work as governmeritiadff were widely seen, by
indigenous as well as Khmer respondents, as dag#éeats of the state and the ruling party,
rather than representatives of their respectivaietroup. One Khmer NGO-worker in
Mondulkiri remarked:

“Indigenous people dont want power. They follow #tate and work for the
government. If the higher level has a plan theyovel but they dont seek
empowermerfit

Similarly, one Bunong district official in Mondulkisaid:

“We are represented at the village, commune, anttiadidevel but not at the
national level. Indigenous officials just work oeHhalf of the government. They
follow and do the assigned work. They dont worlbehalf of indigenous peoples

One Kavet councilor in Ratanakiri put it like this:

“There are a few indigenous people working in proaihdepartments, but they
pretend to be Khmer and dont consider indigencesptes’ benefit

One Tampuan commune clerk in Ratanakiri explained:

“There are indigenous representatives at the loeaéll and also a few at higher
levels, but they only have the appearance of imdige people. They dont have a
voice. No matter what other people say, they alwsays yes. Indigenous people
lack experts to work at the higher level

Many indigenous respondents were strongly in fawdr enhancing indigenous
representation in state offices, to have a voicténdesign of national policies that affect
them, to improve the situation of indigenous comitiesy, and to create awareness of
indigenous cultures in the larger society. As oa&d€ councilor in Ratanakiri pointed out:

“l want more indigenous representatives at the idisand provincial levels and
also at the court. No matter which indigenous grabpy are from, they would
consider indigenous communities more strongly waserethere are no indigenous
people there, we are not considered, and servicesat provided equally”.

Most of the time, the desire for better represeémtatvas expressed not as a political
demand but as an appeal to the generosity of tufets, as special pleading to permit and
provide for indigenous representation.

A majority of indigenous respondents expressedefepgnce for commune councilors to
be of their own ethnicity and felt that the courstibuld reflect the cultural composition of
the constituency. Indigenous councilors were ofterceived to be more understanding of,
and responsive to, the distinct needs and waysidigeénous communities than Khmer
councilors. As one indigenous councilor in Ratanalainted out:

“Even if the commune council does not discriminagigenous people may feel
shy or discouraged to raise problems to Khmer coars; because they are not
sure if the Khmer councilor minds them or not. duiecilors belong to the same
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ethnic groups, villagers dare more approaching them
Similarly, one ethnic Bunong woman in Mondulkiripgained:

“With Khmer councilors it is harder because Bunand ft hard to ask Khmers for
help. | would find it hard to ask Khmer councildos help. Villagers dont prefer
Khmer to be councildr

Indigenous councilors tend to be perceived as mesponsive to the needs of indigenous
constituencies than Khmer councilors but not neaxédgsnuch. Some respondents felt that
indigenous councilors are constrained by their mastop in local communities, by
traditional beliefs and fears, as well as theiatiee lack of connections to business people,
higher levels of the state and the ruling party.

While principled reasons against having ethnic Khras councilors were not often
expressed, many indigenous respondents highligbtedlenges related to language,
particularly in communities where few residentsap&hmer. One man in Mondulkiri

spoke for many when stating:

“l1 don't mind Khmer councilors but it is better taamtain a Bunong majority on
the council, because this is the original landhaf thun-cheat.

One of the stronger opinions on representation exasessed by one man in Pursat who
stated:

“Under-representation of Por on the commune couacitl at higher levels
contributes to the decline of Por culture and athe fact that Por live together
with  Khmer. Por should be recognized and propergpresented in local
administratiori.

Opposition to having Khmer councilors appeared g¢ostvongest in some of the remoter
communes in Ratanakiri and, somewhat surprisinglyPursat Province’s Ou Saoum
commune, where support for maintaining Chong cérdver the commune council was
almost universal. As one man said:

“We prefer local authority to be Chong, not newcan&inety per cent of the
people here are indigenous and dont like newcortelse local officials

And another one

“If the commune council is Chong, it is easy. Isitmixed with lowlanders, it is
harder because they are different. Chong councikm®w our tradition and way of
life, and they are good for unity

Commune councils with indigenous majorities aremfperceived to be more responsive
and accountable to indigenous constituencies ance mdlling to accommodate their
specific needs. They also tend to practice a grdetel of cooperation with traditional
authorities and pragmatically incorporate custontany All this is rare in communes with
few or no indigenous council members. However, gnifcant number of respondents
were of the opinion that it is not the ethnicity obuncilors that matters but their
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responsiveness to the constituency’s interest aphaty to advocate on their behalf.
Some respondents were in favor of having at leastesKkhmer councilors, in most cases
highlighting the value of sharing ideas and expe@s with Khmer who are perceived to
have more capacity for management and interactiimhigher levels of the state and with
development organizations.

One intriguing aspect of Khmer nation-building ashecentralization is the architectural
style of the countless new commune offices thaeHhasen built across the Kingdom in
recent years, including, at great cost, in highlarehs. The design of these buildings is not
only distinctly Khmer but uniform and standardizédthe midst of highland communities,
these commune offices contrasts sharply with tla€litional architecture of highland
communities and appear like monuments of Khmernigssconcrete Khmer claims to the
land and the people. These buildings fittingly splide the Khmer nation-building nature
of decentralization reform, which helps consolidatstate that operates at all levels and in
all places in Khmer language only, and that isotadl towards the institutions of the
majority society.

6.12. Linguistic Exclusion from Local Governance

Local governance institutions operating in Khmergiaage exclude a large proportion of
indigenous people from meaningful participation.isTis particularly the case among
highland communities in the northeast, where mamgraunity members do not speak or
understand Khmer language. Field research sugtfestsn Ratanakiri and Mondulkiri,
indigenous languages are often used for meetingowimunity members at the village
level and occasionally for commune-level meetirgsvall. In contrast, Khmer language is
used in most commune-level meetings as well as eetimgs at district and provincial
levels. Councils whose members all belong to intges groups generally use local
language for their deliberation and for public nregs. However, if only one councilor or
the commune clerk — an official assigned to commooencils and appointed by the
Ministry of Interior — does not speak the localdange, the entire council switches to
Khmer language use, for the benefit of officialsowdre meant to assist the council and to
serve constituents. In many places, the abilitywiy one Khmer speaker to participate
appears to out-weight any number of indigenous tdoesats. One district official in
Mondulkiri explained patterns of language use calaneetings:

“If only Bunong attend a meeting it will be conddate Bunong language. If there
is one Khmer, the meeting will be in Khmer langutiage

This is significant, not least because the numbeconncils with at least one Khmer
member is increasing. The use of Khmer languageepte many community members
from meaningfully participating. As one communeethin a commune with a strong
Bunong majority reported:Khmer language is used more in meetingsen thought is
hard to understand in Khmer for villagér®One Tampuan man in Ratanakiri pointed out
that ‘indigenous people dont know much Khmer and thezefeel shy to express their
opinions. The exclusive use of Khmer language in localeggoance clearly disadvantages
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indigenous people and privileges Khmer in termgaifticipation opportunities. Khmer
language is also almost exclusively used for inftram dissemination from commune
councils. As one woman in a Mondulkiri commune niga:

“Ten years ago, the commune council would conduetings in Bunong language,
but recently they prefer Khmer in all meetings. NG@o, when they come to
disseminate information, such as on Malaria, theyitdn Khmer. Villagers find it
hard to understand. They lose interest quickly dodt listeri.

Pointing out the benefits of using Bunong languape, explained:

“Even the commune chief is Bunong, and there is onyy Khmer councilor.

Bunong language can help the council’s work andrim&tion dissemination a lot.

Because most residents dont understand Khmercthmcil should use Bunong
language more to explain. In Bunong language, ieasy to understand difficult
concepts. | prefer both languages to be used foetimgs and information

dissemination, because Bunong is easier to undwistar most. Even the village
chief and commune councilors find it hard to untsrd many Khmer words. They
just understand roughly, it is a bumpy discussion

An ethnic Tampuan commune clerk, one of very fediganous persons to occupy this
position, explained the difficulties the wider uskindigenous languages in commune
affairs would create:

“If indigenous languages are used, it is difficudt write reports. It would be
difficult to send reports up to higher levels, besa they cannot read them. Even
NGOs cannot read reports in indigenous languages

It is obvious that meaningful democratic delibevatiunder the given circumstances of
linguistic diversity requires more extensive tramisin than is currently provided.
Presently, indigenous people are routinely expetiechrry the burdens of this situation
alone. In public meetings, ad hoc interpretatiosametimes made available from among
community members. However, it is often of insuéfi quality to enable full
participation. Many officials at higher levels dfet state greatly underestimate, and often
misrepresent, the participation challenges facednioyjgenous constituents because of
exclusive Khmer language use. As one high-rankingvipcial official in charge of
decentralization in Ratanakiri claimed:

“Language is not a problem for decentralization refpas opposed to the 1980s,
when indigenous people spoke less Khmer. Now, mogienous people speak
Khmer and even write"it

The proportion of indigenous villagers who spealt anderstand some Khmer has indeed
increased significantly during the past few yeat®wever, in the northeast, basic
understanding of Khmer language remains limited tminority of indigenous villagers
(Hiett, 2003; MOEYS, 2000). Nevertheless, policyGambodia is made for a population
assumed to be homogeneously Khmer, at least irstefitanguage.
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One argument frequently invoked in support of esisle Khmer language use is that
“many modern words are missing in Bunong languagetachnical situations are easier
explained in Khmeér as one councilor in Mondulkiri pointed out. Hoves, explaining
technical situations in a foreign language will natlp villagers understand them.
Moreover, Khmer language, too, would have lackedyrimmodern’ words not so long ago.
It is not least because all public institutionsyasl as much of the development industry,
operate in Khmer that Khmer language has been mizgel. There is no obvious reason
why only speakers of the majority language showdfforded such a linguistic subsidy.
Yet another often-cited justification for the pteged role of Khmer language is that all
laws, policies, and implementation manuals are labk® in Khmer and English only.
However, making these documents available in imbge languages would be more
adequate than expecting indigenous people to learfioreign language in order to
participate in their own government.

The impression of many Khmer officials that indigae people participate with little
difficulty in Khmer language often results from tfect that the indigenous people these
officials are interacting with have been selectedcizely because they speak Khmer
language. As one Khmer provincial official in Rad&imi claimed:

“It looks very difficult with so many different larages, Kreung, Tampuan, Brao,
and others, but it is easy for them to understanthfeach other. Many councilors
belong to indigenous groups and can switch betvieh languages and translate
for villagers. District level meetings are not séfidult and only Khmer language is
used. There is no problem because council mempeekKhmer.

Most indigenous councilors do speak Khmer becaaadidates who do not speak Khmer
are de jure and de facto ineligible for councilosgions. That only Khmer speakers have
the opportunity to work in government offices ahdttthis situation deprives a majority of
indigenous citizens of participation, representatiand job opportunities is rarely given
consideration.

As was mentioned in the previous chapter, the HigtlPeoples Plan developed in the
context of the World Bank’s Rural Investment andc&lo Governance Project and
subsequently expanded to the entire decentralizatgform nominally gives district
facilitators the primary responsibility for implemteng safeguards related to indigenous
peoples. However, none of the seven facilitatotsrurewed in highland areas was aware
that this was among their responsibilities. Thenpkequires that facilitation at local levels
be conducted in the language most accessible lageis. Field research suggests that
Khmer is the default language for information diss®tion and facilitation among
indigenous villagers, even where it is clearly tied most accessible language. Moreover,
most facilitators are not in a position to dissesgninformation or ensure awareness
among indigenous peoples, simply because they dospeak indigenous languages.
Facilitators are formally selected from among gowesnt officials, among which
indigenous people are highly underrepresented.pfbportion of indigenous government
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staff has increased in northeastern provinces éuiains at a very low, strongly under-
proportional level. Like all public service positg candidates for facilitator positions are
required to be literate in Khmer language. Knowkedd local indigenous languages and
familiarity with indigenous institutions, in consiia are not among the selection criteria.
Moreover, many respondents pointed out that indigerpeople dare not even enter the
government offices in which recruitment notes anep®sed to be posted, and people who
know about job openings tend to be government iaficwho seek to fill these more
attractive positions with their relatives. All sevalistrict facilitators interviewed in
Mondulkiri and Ratanakiri were ethnic Khmer who dmbt speak any indigenous
languages, and four were closely related to hi¢gwest officials. Among the four district
facilitators in Ratanakiri’s Veunsai district, nobhelonged to one of the indigenous groups
that together make up the majority of the poputat®election procedures for district-level
facilitators are indifferent to whether or not f#ators have a language in common with
those whose participation in local governance taey supposed to facilitate. Officials
holding these positions tend to live far from tlemenunities they are meant to serve. In
indigenous areas, facilitators, as well as commulagks, are in many instances Khmer
migrants from the lowlands, often recent gradualegy tend to have substantially higher
formal education and technical training than thenewne councilors they are meant to
assist. However, in indigenous areas, they regulEtk knowledge of local culture,
institutions, languages, and customary practiceszelheless, facilitators tend to openly
act like superiors of commune councilors. Seveadlilitators described their role as
serving the needs of higher levels of the statassristing high-ranking officials. Selection
and reporting procedures as well as statementsiterviews clearly indicate upward
accountability. While highland peoples are to betgeted from in-migration according to
the HP Plan (World Bank, 2003: 8), all interviewfadilitators held favorable views of in-
migration and tended to see their role in enabiin@ne district facilitator in Mondulkiri,
for example, stated in the presence of other fatilis and several Bunong commune- and
village-officials:

“l always explain to the Bunong that there is nocuimsination. There is one
country, the Kingdom of Cambodia, with one motatidda— Religion — King, and
no discrimination. Mondulkiri is not considered thgea of the Bunong, and other
ethnic groups can come, too, whereas Bunong caultecto live everywhere else,
too. | often tell them, there is no discriminat@mymore”.

On this notion of non-discrimination, Khmer wouldve no grounds to resist Cambodia’s
incorporation into Vietnam, as long as everyone ldidne allowed to live everywhere. This

notion masks the double standard that the Khmecatsider Cambodia their area but
deprive highland groups of their own homelands,ciwtdare now considered as part of the
Khmer domain.

Another Khmer district facilitator, who served irdaerse area where Khmer form a small
minority, acknowledged that it is easier for resige if meetings and information
dissemination are conducted in their own langu&tmvever, he pointed out that local
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languages are not understood at higher levelstatdtherefore, Khmer language must be
used at the local level. Moreover, he felt thataloanguages should not be used nor
interpretation be made available, becauses‘the Khmer nation and people speak Khmer
languagé. Clearly, this is not accurate as a descriptitagesnent, but it mirrors a norm of
monolingual Khmer state institutions that many aé#is take for granted. Many feel that
all Cambodian citizens should speak Khmer languagd,that it is reasonable to expect
indigenous people who want to participate in th&tiintions of the Cambodian state to
learn Khmer language.

6.13. Misprioritization of Roads Facilitates Imposition, Dispossession
Decentralization reform imposes a foreign systergaMernance upon indigenous peoples.
This new system of local governance is linguishjcahd institutionally incompatible with
indigenous people’s full participation and conttdsito undermining these groups’ own
languages and societal institutions. But how welllacal development projects that are
prioritized, planned, and carried out within theanframework of local governance, with
substantial financial and technical support frone timternational community, match
indigenous peoples’ needs and respond to the diitginct challenges they face? Field
research confirmed that many indigenous communiti@ssider education and health
related projects to be most urgently needed. Thst mmaportant development priority in
most communes has become the protection of landnatdal resources. However, an
overwhelming proportion of commune budgets in iedigus areas are spent on the
construction of road infrastructure, likely an evgreater proportion than elsewhere
because of the remoteness and inaccessibility alynmaligenous communities. Commune
councils in these areas almost universally spergtroo all of their regular budgets on
building roads and related infrastructure. No aaas found where a commune council had
utilized its budget to support a teacher or a nufge example, while even in remote
communes without any functioning schools or heptikts, roads were prioritized despite
their disproportionally high costs. The need foad® was not nearly as universally
expressed as roads are prioritized by commune dsuiore importantly, villagers who
support the prioritization of road projects areeaftunaware of the substantial negative
impacts and might prioritize other needs if givemplete information.

The bias in favor of road construction is suppotigda widely held view of development
as a top-down process. Many Khmer officials take goanted that road access is the
precondition for any development. On this view, @lepment cannot take place in the
absence of roads, because the government, NGOs,camgppanies cannot reach a
community to ‘develop’ it. Of course, road accessmportant for economic and social
development. But the negative impacts road consbrutas in the absence of protection
for indigenous peoples’ land and natural resouaofesn outweighs the benefits and is not
given full, if any, consideration in the priorittkan of local development projects. Almost
no councilor interviewed during field research vaagare that the council is free to utilize
its budget for education- and health-related sesvitn contrast, most councilors were able
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to describe in considerable details the planning amplementation process for road
construction. During interviews, district and pnosial level facilitators consistently

expressed a strong preference for road constructioth demonstrated considerable
imagination in describing road construction asrtist effective way to address whatever
the expressed priority needs of local constituenaiere. These officials are often involved
in private sector initiatives and have persona¢nedts in the approval of infrastructure
projects (CAS & World Bank, 2006: 34).

The process to prioritize local development prgestmeant to start from the village level.
However, potential projects are often preselectedduncils and district-level facilitators.
The options presented to villagers are virtuallyals infrastructure projects. Other studies
have suggested that un-reviewed projects are iadlim priority lists at the instigation of
higher-ranking officials, too (Pak et al., 2007).68s one Khmer NGO-worker in Kratie
noted:

“Different needs would be raised if there was nadlifaton [in the prioritization
process] Villagers focus on their livelihoods such as oobwhto improve
agricultural production, education, and health cafeut authorities prefer only
infrastructure. In some villages, residents raigbdir needs but the village chief
did not take them to the commune council. Somgendus communities expressed
a need for communal land registration, but theag# chief explained to them that
there is no such laiv

A good number of respondents, particularly in reencbmmunes, reported that no
meetings to prioritize development projects hactmaglace in years and in some cases, a
commune councilor or the village chief had only eoto inform villagers about the result
of the prioritization of ‘their’ needs. In many ess nothing had happened since, even
though villagers in many communes were asked eaahtp contribute money to projects.
The result was that many had lost interest. Asathgeic Jarai man in a remote province in
Ratanakiri reported: We always raise the need for a well and a healtkt gout the
commune council never respohidBhe same man stated thaihé most pressing issues are
the destruction of the forest and wildlife and tbes of land. Land is the most serious
ISSué.

A young Bunong man in Mondulkiri whose communitydh&xperienced negative
consequences from road construction describedeg@onsiveness of commune councils
and the attitudes of local communities like this:

“The commune council never fulfills the need ofammmunities. They decide top
down and built roads that indigenous communitieatdoeed. Roads have bad
impacts, and outsiders come along them. The stgsters does not address
indigenous peoples’ needs, and indigenous peopd darticipate fully. They go
and see and accept the plan, not from the heatt,blbgause there are no other
choices.
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Even if road construction is accurately identifi@sl a local priority need, this does not
answer the question of where a new road is suppisbkd build. Many highland people
rely on non-timber forest products, while many Kinmewcomers engage in business or
agriculture, with the consequence that the forrtrgmg hard to maintain access to the
rapidly declining forests, live in remoter, prefeiaforested areas, while Khmer tend to
live in urban centers and close to major roadsaplpears that at least in some cases,
residents of different villages had indeed priagt a road, assuming that it would be built
near their village. However, the commune counail€grated’ these preferences into a plan
to build a road from the commune center to the mkstrict center. Road construction
regularly starts at the commune center, where tekbmer in-migrants tend to settle
concentrated. In contrast, indigenous people tendive dispersed in remoter areas,
occasionally still trying to move away from emeigiKhmer settlements. Therefore, and
because Khmer in urban areas are more likely to cars and motorbikes, road
construction disproportionally benefits outsidensl @&ecent Khmer in-migrants. Interviews
and observations in indigenous areas suggest hieakind of roads built by commune
councils in the highlands are not required to asklrmmany of the priority needs of
indigenous peoples but facilitate land appropriatimd deforestation. Commune councils
build roads that are wide enough to accommodaiginiggrucks. Thus, indigenous people
tend to lose much more than they gain from the tcocson of roads, in the absence of
effective protection for their lands and naturaloerces.

6.14. Local Governance Institutions Unresponsive, Often Predatory

There is among the constituencies of many commupesticularly in indigenous
communities, a widespread perception that commuaonaailors work for their own benefit
and those of higher levels of the state, the rytiagy, and well-connected companies. This
concerns in particular conflicts over land and reltvesources. A considerable number of
indigenous as well as Khmer respondents, espedrallige northeast, held the view that
capable individuals would not aspire to becomingnailor if it were not for the chance to
exploit the position for their personal benefit.Oparticularly widespread practice is for
village chiefs and commune councilors to persuadejetimes coerce, constituents into
selling their land well below its market price, tigiming that the land belongs to the state
and will be taken without compensation if they dot rsell. This practice is well-
documented in the literature (e.g. Ironside, 2;0McAndrew & I, 2009: 13) and was
reported in almost all communes visited. One Khw@man in Ratanakiri stated:

“In one area, rich and powerful people bought a#l tand from indigenous people.
They were tricked into believing that it is staa@d and that if they dont sell, the
land will be confiscated without any compensdtion

Similarly, a young man in Mondulkiri said:

“The commune chief and village chief are pressurvifiggers to sell their land.
Many companies are coming now, many rich and pawpdople. Bunong also like
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money, and | am concerned that there may be nol&fhth the near future

Indigenous people were said to be particularly erdble to this practice, because they
tend to be less aware of their rights and are reasdly scared into selling their land at a
fraction of its value. As one Bunong man in Mondul&aid:

“Indigenous people are ignorant and easy to threatethe powerful and rich. The
powerful show documents and ask to thumbprint agesds to take land, and
indigenous people dont dare to disagree, theyeasily afraid.

Similarly, one indigenous district official in Mountkiri explained:

“Khmer know about the value of the land but it fBailt to educate chun-cheat not
to sell their land, so that the young will still V& land to live on. Now many
villagers sell land in order to build new housesnt deals are encouraged and
authorized by village chiefs and commune counbitsy even brothers and sisters
have conflicts over land. Because there are manayigrants who buy land, the
value has increased rapidly, especially along tbead; and there is a marked
increase in conflicts even within families. Onetber sells to one buyer and the
other brother to another buyer

Indeed, it is a relatively recent phenomenon anmngt indigenous communities that land
is treated as a commodity to be bought and sold éfal., 2008: 55; Hammer, 2009: 160;
Thann et al., 2009: 194). One elderly man in Puesgiained how the concept of land
possession was changing, due in good part to isedescarcity:

“Before, there was no fencing, and conflicts ovemdlavere reconciled by
traditional authorities. But when newcomers stargedving and buying up land,
minority people started fencing and separating laiod’.

Land conflicts routinely pit indigenous people agirich and powerful outsiders. One
human rights worker in Mondulkiri highlighted that, most cases of rights abuse, Khmers
violate the rights of members of highland groups:

“Those who violate rights tend to be rich and powlesho tend to be Khmer. The
majority of cases are related to land, resultingnfr the increased land price. In
addition, the government provides concessions ® ribh, which impacts on
indigenous people’s communal Idnd

Large scale economic land concessions affect & gregaber of indigenous communities
and are regularly granted without consulting thaé® use the land or live within their

confines. Indeed, district and provincial authestiare often not consulted, too. However,
they are expected to implement these decisions takéhe top level of the state, and they
routinely comply. As one Khmer NGO worker in Kratikescribed the challenges to
indigenous livelihoods stemming from a large coses

“Economic land concessions destroy indigenous peoplays of life and
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livelihoods. Indigenous peoples used to go to dinest to collect non-timber forest
products. But now they cannot do it anymore, beedhe company is cutting the
resin trees. Villagers are never consulted in thengjng of land concessions, and
impacts on them are not considered

These concessions affect indigenous people ove@epionally, because much of
Cambodia’s remaining forests and untapped natueaburces are located in their
homelands. Commune councils and officials at higlesels in interviews routinely
expressed favorable views of commercial concessimsof companies acquiring land.
Often, these officials promised that concessiosaireuld provide jobs, schools, wells, and
roads and not negatively affect people’s liveli@obthese officials routinely toe the line of
higher-level state authorities, but they are alfienoperceived to profit personally from
their cooperation with companies. Benefits for ttemmunity materialize much more
rarely than negative impacts. In many cases, affdiack the capacity and experience to
assess the costs and benefits of particular psofectthe community realistically. In cases
of conflicts over concessions of this kind, commuoencils appear to virtually always,
sooner or later, assert the claims of the statensig#heir constituencies, such as by
claiming that the land belongs to the state, arad thillagers have no right to protest.
Commune councilors routinely obey higher levelshef state and the ruling party. As one
expert advising a provincial government on decdiatrtion pointed out:

“If commune councils receive orders from higher Iieviney will follow 100 per
cent without thinking or considering negative imisac

Clearly, much of what is referred to as decentadilin reform in practice centralizes rather
than decentralizes political power. This concemsarticular political powers that are

essential to highland communities, such as theofidand and natural resources, which
was previously controlled by indigenous institusamd is now claimed by the state. One
elderly Jarai man in a remote Ratanakiri commumepdained:

“They claim that the land and forest belongs to stete. But we have lived here for
hundreds of years. The tree over there grew fang ltime and was planted by my
ancestors. How can it belong to the stdte?

Among the many respondents who highlighted the spmesiveness of local authorities
was one indigenous district official in MondulkgiBousra District, who described the
problem in relatively mild terms:

“Villagers want to prevent the sale of land and rreamthe land, but the village
chief and commune councilors have different iddasy attract companies and the
rich to come and buy the lahd

One young indigenous man from Mondulkiri put it mdduntly:

“Indigenous people dont trust village chiefs andncaune chiefs. They do a lot of
bad things, sell land and create many other prolsleBommune chiefs are involved
in coerced land sales, claiming that the land bgkrto the state ... many
councilors have big cars and houses. They maketioakhips with powerful

195



people. These people take what they want, and camptuefs listen to théim

No case was found where a commune council had ssfotly struggled for the interests

of constituents in land conflicts involving powdrfautsiders. In a small number of

communes Vvisited, councilors asserting their ctunestits’ interest in land and resource
conflicts were replaced by the ruling party or werlel that they could keep their positions
only if they did not protest. Many respondents felt they do not have any means to
sanction unresponsive commune councils, like ommgdunong man from Mondulkiri:

“The government gives power to commune councilsthmre are no mechanisms
to protect against abuse. The commune chief will ‘saam the chief. It is my
decision, not yours. The land and forest belongbécstate™.

Many respondents said that they wanted their conencoincil to respect and enforce the
law but felt that raising their concerns with theuncil did not help, and that only the
higher level could force local authorities to noedk the law. Because village chiefs and
commune councils are assumed by many to be invalvgaactices that cause negative
impacts on communities, villagers tend to abstaomfcomplaining to them. Few were
confident that their complaints would be effectwaddressed, and many were concerned
that complaints might invite further problems, liklee man in Ratanakiri:

“Even though villagers become aware of illegal ai#ig, they never raise such
topics with the commune council because of secuaatcerns. We dont dare to
complain. Even if councilors see loggers transpgtillegally cut timber, they
dont intervené.

An elderly indigenous man in Ratanakiri who hadgesd from the commune council
explained about villagers’ inclination to complain:

“Villagers never go to the commune office. Our gies feel frightened, and no-
one here knows how to complain

Like many other statements from respondents, tb@sglaints highlight the unavailability
of access points to state decision making andesfaa for safe minority mobilization. One
elderly man in a remote Ratanakiri reported:

“We raised our complains with the village chief wibok them to the commune
council. But the commune council never respondsobres the problem. Instead,
the commune chief said: ‘Dont consider it; thedsir and land belong to the
state”.

Indigenous Vvillagers in particular tend to lack thenfidence, language skills, and
knowledge to approach officials at the district gmdvincial level, leaving them without
an instance to complain to. Commune councils areesponsive in part because
constituents vote for political parties, rathemttandidates. One young Bunong man, who
was among the few who had studied at universigbaiated on the responsiveness of
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newly empowered local councils to indigenous comitresi interests, more eloquently
and better informed than most respondents:

“It does not matter if councilors are Khmer or inglipus. Councilors decide based
on pressure from the top. Communities express twicerns about bad impacts
but not in public and not to the top. It is dictattevelopment. In some cases, the
community resists but the commune council doestaila it up. They follow
decisions that are not based on participation Inait tcome from the top. To improve
the situation, there should be elders among counititials. Community persons
should have more voice. Indigenous elders, acsivisomen, and youths should
have a voice in state institutions, so that thespoad better to indigenous peoples’
needs. We cannot change the situation becauseeoéléttion system, the party
system. It influences who the candidates are anul thhby respond to. In order to
win, candidates must respond to the ruling partye Election system should be
changed, and indigenous leaders should stand adidates. There should be a
community committee with the power to dismiss cmtds on behalf of the
community. But if we propose this, the governmdhsay: ‘You go against u¥’

No case was encountered of the state using sasdgainst councilors in cases of illegal
conduct. In many instances of illegal conduct, @ilors were widely believed to act on
orders from higher levels.

6.15. Perceptions of Conflict Resolution: ‘Many Institutions, No Justice’

Field research largely confirms the finding frone t8ase Study and other research that
customary institutions in many highland communite@stinue to play major roles in
mediating and solving local conflicts (Backstromaét 2007). This role tends to be much
more significant among indigenous communities enbrtheast, specifically in Ratanakiri
and Mondulkiri, the two provinces from which thesgaStudy sample was drawn. Most
indigenous respondents stated that they would seef#ict mediation and resolution from
indigenous elders at the village-level first, angpr@ach village chiefs and commune
councilors only when mediation by customary insinias failed. As one commune
councilor in Ratanakiri explained:

“In case of a conflict in the village, the villagkief will call a meeting but he is
only participant. Elders are responsible for théusmn”.

Similarly, one NGO-worker in Kratie Province expiad:

“Cases of conflict among indigenous people rarebcinethe commune council,
only those involving killings or serious injuriedlost issues are solved by
traditional authorities, some bigger cases with itmeolvement of the village chief

Even when village chiefs and commune councils reedskes of conflict, they often use
customary practice and involve traditional authesit One indigenous man, who was
formerly a commune chief in Pursat, described kyisridization of local governance in
the following words:
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“Before, the commune council was far away. Now, vilage chief and the
commune council are here so if elders solve cdsflithe village chief and
commune councilors will lose face. Cases are setihé council, and the council
will involve elders, tob

Many respondents felt that serious crimes happdessl frequently previously when
indigenous institutions where in charge, as didfon@er commune chief in Pursat:

“Before Pol Pot, there was little conflict, and ekleould solve all issues without
involving higher levels. Today, there is more fight and many cases are taken to
the village chief or commune cHief

Most indigenous officials and a few Khmer officialslower levels of the state were found
willing to accommodate customary conflict resolatyaractices, at least to some degree. As
one village chief in Ratanakiri noted:

“For big cases, the district and provincial leveldione to enforce the state law, but
to be tolerant, because formal conflict resolutien expensive for conflicting
parties. District and provincial officials suggestierance of customary practices,
because they are indigenous people’.too

As the invocation of ‘tolerance’ suggests, realserg legal pluralism is considered by
most Khmer officials as a deviation from the ide&lan undifferentiated legal system.
Many officials feel that any acceptance of legairglism, much like linguistic pluralism,
should only be transitional and temporary. Howetlegre were also officials who were in
favor of giving customary institutions a strongeler most of them members of highland
groups, such as one indigenous commune clerk ianRKiri:

“For smaller issues it is not necessary to invohe& ¢commune council, the district
level, or the court. When cases reach these itistitsl, officials will ask to be paid.
Villagers should solve these issues by workingttegewith elders and the village
chief, unless it is a criminal case. We combingéesiawv with customary practice. In
cases of small conflicts, villagers prefer custoymbaw to be used, because it is
relatively quick and simple. In some other casestamary practice is ineffective,
because one of the parties does not listen. Iretbhases, state law is more effective,
due to the involvement of higher levels and writteituments. Customary law
should be recognized and combined with state lawolld be good if there were
clear rules about which set of rules to use forahitkind of conflict and if authority
was clearly assigned. It would be good becausaitldvempower mediators at the
village-level, especially elders, and problems ddug solved more quickly

Field research confirms the finding of other stgdigat the handling of local conflicts by
traditional authorities corresponds to the prefeesnof the majority of respondents in the
respective areas (Backstrom et al., 2007: 42, E@frdo et al., 2006: 136). This is also
suggested by the fact that each party to a condliee to seek solution from formal state
institutions instead. As one indigenous councitoRatanakiri explained:
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“Most cases are solved by traditional authoritiespeinding on the seriousness of
the case. Traditional authorities have existed #oidong time, and indigenous
people prefer theim

Elders have no means to force the result of thediation efforts on the parties to the
conflict. In an increasing numbers of cases, on&lich party takes the case to formal
authorities, in particular where one party does melbng to the indigenous community.
While most indigenous respondents preferred cdaflio be handled by customary
institutions, a significant minority disagreed. Oaggument mentioned occasionally in
favor of state institutions was that in some ar&aslitional authorities required too heavy
sacrifices or compensation for the victim. Someepthespondents considered it to be
advantageous to have local state authority, polecel the law creating pressure to
suppresses violence, in contrast to previous timlesn such constrains did not exist.
However, many respondents also felt that violenas more common today than it was in
the past. Some considered that criminals in theé pasild have been constrained by
religious beliefs and the expectation of a commuwihose members relied on each other
for their survival. Today, religious believes areaker, and a few residents have the means
to bribe state institutions. One indigenous manaim accessible Ratanakiri commune
expressed his frustration with the justice provibgdtate institutions in these words:

“In today’s society, people cannot seek justice.bi@mband killers get out of jail.
Previously, there was no jail, but there also wasrobbery, because people were
frightened.

Practices and preferences regarding conflict résoludiffer even among different
indigenous groups in the same commune, as villdageyse Kratie commune pointed out:

“Kuy have preferred taking conflicts to the authpofdr a long time. Bunong dont,
they use the Megantridtraditional authority]for conflict resolution ... For many
generations, since before the French, Kuy dont agsstom, only the authority.
Elders may serve as witnesses or support pdrties

Among the most frequently mentioned arguments worfaf customary conflict mediation
and resolution was that formal institutions changeney, and that the outcome in many
cases depends on which party is willing or ablpag more. Consequently, the outcomes
of formal conflict resolution are widely perceivedd be unjust. A great number of
indigenous respondents, as well as members of ethaeic groups, lamented the perceived
injustices in the state system of justice, sucbressman in Ratanakiri:

“People who have relatives working in high rankirgsipons prefer having the
other party arrested and put in prison. Bribes wisses and those who commit
wrong pay their way out of punishmént

Many respondents expressed considerable distrisatef institutions, including of village
chiefs and commune councils, but even more of thets and the police. There also was a
sense of resignation among many respondents whaikad up hope to receive justice
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from the formal system. Unsurprisingly, the pood laaparticularly strong preference for
traditional institutions to be used for conflicsadution, due to their inability to pay bribes.
A commune chief in Ratanakiri was among many redpots who praised the fairness of
traditional conflict resolution:

“Previously, it was better. When cases were solyeidalitional practices, rich or
poor was not considered, only the case

One village chief in a remote Ratanakiri communitymplained about the conflict
resolution practices of his commune chief, who alas an indigenous person:

“Villagers dont prefer it when conflicts are solvdyy the commune council,
because they have to pay or offer gifts to the comenchief. Those who are wrong
take their case to the commune chief, so they cdre lhim and get a better
solution. In this corrupted society, right is wroagd wrong is right

Even when commune councilors handle conflicts, anyncases they utilize elements of
customary justice, as one indigenous deputy comrobied in Ratanakiri reported:

“In solving problems, the commune council reliedraditional practices. If state
laws were used, villagers would be against us.dremune council considers that
using state law is not so good, because villageespmor and they would have to
pay a lot of money. The villagers would not lovehecause they would have to go
to the court, and the court does not care. If gddafwere stolen, the owner would
be fined by the court on top of his loss. Thathy we dont prefer state law. If the
victims go to court, they get nothing, there isfaioness. The court is corrupt. The
victim will be found guilty and the thief will gat profit, because he bribes the
court. The court considers state law only and theitebe no compensation. Even if
the thief is found guilty, he has to compensatecthet but not the victim. People
are dissatisfied with this, but because they aroignt, they cannot but accept the
court’s decisioft

Much dissatisfaction with state justice resultsnfrahe perceived failure of state

institutions to apply the law evenly. An additioqabblem is that the law does not reflect
indigenous conceptions of justice. For example, omgortant reason for many

respondents to favor customary justice is thatilizas mediation, aims at removing anger,
and at facilitating reconciliation between the @arinvolved. One deputy chief in a remote
Ratanakiri commune praised the virtues of custorteaywith these words:

“Traditional law is very good, because after we agme are not angry anymore,
just sacrifice a few chickens or a pig, drink, apdrty and re-establish our
friendships, and it is also our common way. If \8e the state law, villagers would
be against us

One elderly man in Ratanakiri expressed his dsfsation with the increase of crime and
the inability of state institutions to deliver jics:

“Previously, people did not dare stealing a cow, dose they would have to

200



compensate the owner with ten cows if found gWNlbyvadays, if we are right, they
say we are wrong, such as when a car crashes imt@rbike, the victim’s bike is
kept at the police station but the driver of the saallowed to leave. If someone
steals a lot of money, he will prefer the case gpéiandled by the court because he
can pay the court with the stolen money. Our tiaddl institutions are weak,
because they were forbidden under the Khmer Rdlvgdried to recreate our old
ways, but the new way is strong, because of mdfilagers prefer customary law,
but those who have money prefer the police andcdnemune council. The others
cannot find justice. According to custom, someomrgy tme fined to compensate
three cows for stealing one. The state authority s&y that the thief did not steal
the cow for only a 100,000 Riglpproximately US$ 25bribe’.

Similarly, an elderly man in a remote commune inaRakiri stated:

“People prefer the way it was previously, it waseza® find justice. Now there are
many institutions but there is no justice. The camencouncil, the district level, the
courts, they all charge money, and half of the cemsption goes to those who
decide the case. The traditional way is better, &nd more reliable, it will show
who is wrong.

Many respondents felt that indigenous people aie disadvantage in formal institutions,
because their knowledge of Khmers language isdimhiand because the process is based
on Khmer concepts and cultural norms. Moreovem#irconflict resolution is very time
consuming and might require multiple visits to staffices that are hard and expensive to
reach from the remote locations where indigenousnsonities tend to reside.

One way in which the neo-patrimonial nature of goamce disadvantages highland
peoples more than other communities in cases oflicoms related to the fact that
indigenous people are virtually never among hideeel patrons, and that an indigenous
person is virtually never the patron of a Khmersper A few indigenous people,
specifically younger Khmer-literates with expostweKhmer institutions, enter patronage
networks but typically, remain low-level clientsatFonage networks are based on kinship,
friendship, business, or political ties and benafifew privileged insiders. Patrimonial
relations are personal relations that require triashiliarity, and some measure of shared
meanings, understandings, and attitudes. Relatadnthis kind rarely exist between
indigenous subsistence farmers and members ofawerful elite, who have no language
in common and who have profoundly different cultuoackgrounds and expectations
about power relationships.

The absence of indigenous persons from higherdengbatronage networks is significant,
because the availability of higher-level patron$ersf some access points to Khmer
communities and helps making the system somewhat mesponsive to their needs,
especially in cases of conflicts over state larad #re particularly devastating for highland
communities. An exploratory study of collectiveayances over land that looked at seven
cases in lowland provinces found that, in all casdfagers pursued a single strategy,
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namely

“to get a powerful administrative decision makemtervene on their behalf ... this
is a highly pragmatic strategy and one that makedget sense in the context of a
hierarchical society in which the administrationithwits ties to the party structure
of the CPP, continues to represent the most coherahonal power structufe
(CAS & World Bank, 2006: 22).

The report concludes that the success of poorgeéikin collectively achieving outcomes
that are more equitable and improving the respemgss of the state to their interests
“hinged on villagers’ ability to persuade sufficigninfluential administrative decision
makers of the merit of their ca8edVhen cases involved high-ranking officials or
influential outsiders,d commensurately high ranking or influential intexlitor needed to
be found to resolve the disput€ (CAS & World Bank, 2006: 37-38). In each of thases
studied, the law playedtly a peripheral role in the dispute resolutioropess. Instead,

“well-appointed individuals within the administratiorather than explicit rules or
institutions, dominated the dispute resolution psx Although the individuals
exercising power were public functionaries, theeaktto which the scope of their
authority was defined by their formal institutiomale was limited (CAS & World
Bank, 2006: 29-30).

The authors note that the near-universal attempivimve high-ranking officials reflects a
framework of decision-making in whicka‘more powerful figure within the administration
can override a decision of a subordina(€AS & World Bank, 2006: 37). However, there
are virtually no indigenous persons in a suffidemtigh position to override the kind of
decisions by which their homelands are claimed digide entities. Of course, indigenous
villagers might try to persuade Khmer decision-mmakef the merits of their case.
However, field research suggests that they are nesshlikely to try and more likely to
fail than Khmer villagers, not least due to fearawailability of relevant information, and
to linguistic and cultural barriers making it vetifficult to navigate the institutions of the
neo-patrimonial state.

6.16. Indigenous Peoples’ Disadvantages in Education

International indigenous rights norms aim at emapindigenous peoples to maintain their
distinct societies. Vital to this ability is edumat, through which distinct languages,

cultures, and practices are passed on from onergjeore to the next. Education is also
routinely used as a nation-building tool by statesgisseminate one ‘national’ language
and identity among diverse populations. Providimgication in the majority language

privileges the majority culture and its membersghguring that their culture and language
is promoted and transmitted to the next genera#drthe same time, it disadvantages
minority members and undermines their cultures idedtities. If the state subsidizes the
perpetuation of the majority culture through théblpueducation system, then it should
provide the same support to minority cultures, asa#ter of treating language groups and
citizens of different cultures equally. Consistevith these considerations, international
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norms emphasize indigenous peoples’ rights toaitdiess to public education as well as to
education in their own culture and language. The Deéktlaration of the Rights of
Indigenous Peoples, for example, accords indigepeasgle the right to fully participate in
the public education provided by the state withadigtrimination, as well astlie right to
establish and control their educational systems arsfitutions providing education in
their own language(Article 14).

Since the colonial period, education policy wasduseCambodia as a means of Khmer
nation-building (Guérin, 2003: 197-201). As was tmmed in the second chapter,
Cambodia’s Constitution requires the state to distala “standardized education system
throughout the countty(Article 66) and with taking the necessary stémseducation to
reach all citizens(Article 65). Education is provided uniformly Khmer language, based
on a standardized curriculum that emphasizes Khristory and culture and is silent on
the histories and cultures of Cambodia’s highlaadpgbes (Chhim et al., 2005: 35; Hiett,
2003: 21; Kosonen, 2005: 133; Sokhom, 2004: 14Bjodgh the provision of education in
Khmer language, the state provides crucial suppmrthe perpetuation of the Khmer
culture. By not providing similar support to indigrus languages and cultures, the state
contributes to the marginalization and eventualapiearance of highland peoples
(Kosonen, 2005: 122). Since children learn beftéaught in a language they understand,
not providing education in indigenous languagestarally diminishes the opportunities of
indigenous learners (Klaus, 2006: 6-10; W. P. Th@&&ollier, 2002; UNICEF, 1999: 41;
Walter, 2003, 2011).

Public education is far from reaching all citizen<Cambodia. Highland peoples routinely
have the least access to any kind of formal schgoh 2010 UNESCO-report identified
Ratanakiri and Mondulkiri as one of only 20 regiovarldwide that face &cute education
deprivatiot (UNESCO, 2010: 152§. Field research confirmed that highland people are
systematically marginalized in education. When dskerank ethnic communities in the
commune according to their level of, and acces®dogcation, virtually all respondents,
indigenous and Khmer alike, ranked indigenous gsoap the bottom in virtually all
communes visited. One of the most apparent fadtorsxplaining this high degree of
disadvantage in education among highland peogleeisbsence of functioning schools in
or near their often remotely located communities.other instances, there are school
buildings but no teachers, or the assigned tead®nsot conduct classes or do so only
irregularly (Kosonen, 2005: 129). Another reasontmhland peoples’ lack of access to
education is the greater poverty of their famili@hp might not be able to afford informal
fees or the opportunity cost of children being wable to support their families’
livelihoods. Moreover, indigenous livelihoods basedremote forest gardens (chamgkar)
and the collection of non-timber forest productetéamilies far away from their villages
for prolonged periods of time, increasingly so there access to forests and natural

*This designation is based on three indicators:pitoportion of people with fewer than two years of
education (absolute deprivation), proportion of gdean the bottom 20 per cent with the fewest yeadrs
education (disadvantage relative to the rest ofesp); and the quality of education in terms ofrieag
achievement (UNESCO, 2010: 138-163).
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resources diminishes (Watt, 2003: 19).

The Education Law enacted in 2007 does not profddeninority languages to be used in
public education. Thus, even in highland commusitiere there is a school and where
classes are conducted, teachers and indigenousnssudften do not have a language in
common. Public education is linguistically incompkg with the participation of a great
proportion of indigenous children. Much of the amnttis of little relevance to their ways
of life and educational needs (Watt, 2003: 19).rBlying on the language of the Khmer
majority and a culturally exclusive knowledge bdsemal education also conveys a sense
of cultural inferiority to indigenous children anthdermines their self-respect (Klaus,
2006: 8-9). One consequence of monolingual puldiccation is that indigenous children
generally start attending classes only by the tthey have picked up enough Khmer
language to be able to follow, if at all. Thusisithot uncommon for 16 or 18 year olds to
attend classes at primary school. Some indigenmuests feel too ashamed of their high
age to ever attend school (Sokhom, 2004: 143). ddlayed school entry affects girls’
education in particular, because they have les®rtypty to learn Khmer language in
daily life. By the time indigenous girls might bbla to follow Khmer language classes,
they tend to get married and drop out. Many nettend classes for substantial periods of
time.

Most teachers assigned to highland areas are dftinner from lowland provinces who do
not speak indigenous languages (Kosonen, 2005. 13B) very rare for teachers to be
members of local indigenous communities, not ldestause indigenous students rarely
reach the level of formal education required toaoeepted for training as a teacher in
public school (Ironside, 2009: 107; Kosonen, 20028). Predictably, teachers who speak
the native language of their students are moretefees as the principal of a school at the
center of a district primarily inhabited by variousdigenous groups in Ratanakiri
explained:

“There are ten teachers at this school, two Lao aight Khmer. One Lao teacher
speaks indigenous languages in addition to Khmelrlzao and therefore conducts
classes better, because he can accommodate the nééds students. Only about
ten per cent of students are Khrher

Whether or not indigenous children attend classeskenefit from doing so depends, in
the eyes of many respondents, on whether or notetheher can explain in their own
language. One Bunong mother in Mondulkiri said:

“At the primary level, teachers are tired with chehreat children because
communication is difficult. The children dont knédlamer. They dont understand
the teacher and the teacher does not understamd’the

Similarly, the director of a district-level eduaatioffice in Mondulkiri explained:

“At the primary level, especially at grade oneigtdifficult for indigenous children
because they dont understand Khmer language. dtss hard for teachers if they
dont speak or understand Bunong. It is good ifcteas speak both languages at
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grade one, whereas in grade two and three it is tdsa problem?

Indigenous children are more likely to drop outtloé public school system early, as one
councilor in a rather accessible Mondulkiri commupo@ted out:

“One problem is that indigenous children drop ouwrleer and have no more
opportunities to continue their education. Mostihrier have this opportunity.
Indigenous parents have no money and higher sclavel§ar away, it is expensive
to travel”.

This was confirmed by a commune councilor in Pursat

“Particularly after primary education, a majorityfoPor children stop or do not
even finish primary school due to livelihood issuasng conditions, and health
issues”.

Indeed, many indigenous children attend school amlyew weeks or months after
registration, by which time they and their pareats disappointed by classes not being
conducted and teachers not speaking their languagkgive up. This was highlighted by
one Bunong woman in Mondulkiri who served as a lf@mant for women and children
issues to the commune council:

“There are about 400 children between the ages wérseand eleven in this
commune who do not go to school. More used to gechmol but just for one
month, then they lost interest and gave up in otdenelp their families. Female
students in particular have to look after smalleblisg, collect fruits and
vegetables, or catch fish, increasingly far awayth® beginning of the school year,
there were more than 500 students but now therditie more than 100. Some
students are old enough to marry and dropg’out

Even in areas were most indigenous people andditienous children are fluent in Khmer
language, many respondents, especially the eldexgressed a desire for indigenous
languages to be incorporated into public educatisrdid one elderly man in Pursat:

“There are enough Por students here to fill one skhout they settle scattered
across the areas of different schools. | would grdf separate classes were
conducted, it would be of great benefit to sustBor language and culture,
otherwise it will disappear soon along with tradital practices. It would be great
if children would study Por curriculum with Por w@#ers in Por language. After
children graduate from Por school they could joimrKer school because Por
teachers don't have high enough education. Edunatimould not be completely in
Por language. | would prefer Por in grade one amat | prefer separate classes
but to use both Por and Khmer languages

Discussions with respondents frequently revolveoulad the dilemma that indigenous
parents want their children to understand their danguages and cultures yet they are
well aware that their children’s opportunities easingly depend on Khmer language
skills.
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6.17. The Politics of Minority Education: Integration, not Accommodation
The Cambodian state only reluctantly accommodatesry limited degree of linguistic
pluralism in public institutions in general andpuablic education in particular. This mirrors
the government’s unwillingness to recognize ledatglism. The government does allow
international and non-governmental organizationsghsas UNESCO, UNICEF, and
CARE, to implement bilingual education programssetected northeastern communities.
Until very few years ago, bilingual classes werediected exclusively in NGO-run
community schools, based on a curriculum that ipa@tes aspects of indigenous cultures
and traditions and that responds specifically thgenous ways of life and living situations
(Kosonen, 2005; A. Thomas, In, & Chey, 2003; ATBomas, 2003; Watt, 2003). In 2009,
this NGO-developed model of bilingual education waplicated in a handful of
government schools in Ratanakiri, with significamernational support. As of February
2013, elements of bilingual education have beemdiuiced in 20 community pre-schools
and 34 primary schools (Lemaistre & Flowers, 2013).

Where bilingual education was available, most iedmus respondents expressed
appreciation. Bilingual classes were well attended widely considered to provide
education of higher quality than state-run publaha®ols. As one Bunong woman in
Mondulkiri pointed out:

“Bilingual education has increased school participatamong children. If it is in
Khmer script and they cannot understand some wotlgy lose interest to
participate’.

Similarly, one ethnic Bunong district educationic#fdirector said:

“Bilingual education is effective and beneficialudgnts can study for everyday
life, and it is good for information disseminatisnch as on malaria. In Bunong
language, it is easy to understdnd

Initiatives aimed at utilizing indigenous languageshe provision of education are driven
by international and non-governmental organizatiansl should not be mistaken for
government-support for minority languages. Thee&ahain concern appears to be to limit
the scale and scope of these initiatives to am#isuitable to promote Khmer nation-
building, the integration of highland communitieda Khmer language and institutions.
The small but growing extent to which the governtmaiows bilingual education to be

provided reflects the realization, well establisledhe literature, that learning one’s own
language first facilitates learning of other langes later. It part, the government’s
reluctant approval of bilingual education can abeoattributed to the desire to achieve
internationally agreed objectives, such as Educatior All and education-related

Millennium Development Goals (Baker, 2011: 311-3Rlgus, 2006: 4; W. P. Thomas &

Collier, 2002; UNICEF, 1999: 45).

One indication of the government’s reservation ahadigenous languages in public
education is that bilingual classes until a fewrgesgo were not supported in government
schools but only in community schools run by NG@aother indication is that the
approved bilingual education model phases out edanguages over the course of only
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three years. 20 per cent Khmer language are usibe ifirst year, 40 per cent in the second
year, and 70 per cent in the third year (A. E. ThepR003: 4; Watt, 2003: 22). By the
fourth year, indigenous students are expected itotfee Khmer-only education system.
This model is suitable to facilitate integrationtlno to facilitate the maintenance of
distinct cultures. There is wide consensus in iiegature that native language should be
used over a considerably longer period of timerdeofor bilingual education to serve this
purpose (Baker, 2011: 253-282; Klaus, 2006: 7; WTHodmas & Collier, 2002). It is, of
course, a good thing that the government assigjisldrnid children in learning Khmer
language and that it enables the utilization ofigadous languages to this end. But
application of this model, so far only in a smalinmber of schools and only in the
northeast, is not designed and intended to prothetaccommodation and perpetuation of
minority cultures, as international indigenous tgghorms suggest. To the contrary, this
model is intended to promote Khmer nation-buildiag, a temporary and transitional
program to enable the integration of indigenouddeéin who understand little or no
Khmer language into institutions that operate inmén language only. That indigenous
children learn the language of their ancestorsoisseen by the government as having
much intrinsic value. Rather, the government carsidbilingual education as a ‘bridge’ to
a public education system and a wider institutiaralironment that operates exclusively
in Khmer language (AIPP, 2006: 17; Kosonen, 20083;1A. E. Thomas, 2003: 12).
Provincial education officials highlighted that yhavant this bridge to be as short as
possible. More than one pointed out thahé year would be even betteeven though
most conceded that the quality of education andréselts tend to be much better in
bilingual classes. Khmer officials often expectaéaglistic Khmerization of highland
groups to occur naturally within a few years, ensbehthis notion, and expressed the view
that any promotion or recognition of indigenousgiaages would only hinder or delay
achievement of this objective.

Indeed, there would be obvious benefits if all mershof highland groups knew Khmer
language, such as better access to employment,atemhyc markets, and political
participation. However, the main rationale for 8tate’s exclusion of minority languages
from public institutions appears to be relatedhe tesire to unify the nation and create a
national identity based on undifferentiated, mamglial membership in the Cambodian
nation. This objective contrasts sharply with theiltroultural, multilingual, group-
differentiated ideal of citizenship underlying ned@t international norms. On the view
expressed by many government officials and paditisi any notion of official linguistic or
legal pluralism is almost by definition a contraaia and embarrassment of Cambodian
statehood and sovereignty. The government is noteraed about customary practices
being locally combined with state law or with o#tis speaking different languages
privately. However, the government is deeply suspi& sometimes openly hostile, to any
public recognition or formal use of any law othkan state law and any language other
than Khmer language. The use of indigenous languiagegublic schools as well as in local
governance is merely tolerated as a temporarilyiatiem from a norm of linguistic
homogeneity and only to the extent that it contelsuo realizing this norm.
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One instance underlining the sensitivity of minptanguage use in public institutions, and
the government’s insistence on Khmerization, wasmlauring a conference on bilingual
education, the secretary of state for educationodisred minor modifications of Khmer
script that had been made to accommodate some s@audliar to the Kreung language
and that had previously been approved by lowertleffecials. He immediately forbade
further use of the modified script until a high-é¢ommittee had examined it. Eventually,
it was agreed to utilize letters from ancient Khreeript to accommodate these linguistic
peculiarities (Watt, 2003: 21). NGOs involved withingual education also had to avoid
the term ‘Khmer as a second language’, becausendtien of Khmer as ‘second’ is
considered unacceptable by the government.

The government’s apprehension of official indigemtanguage use appears to be in part
motivated by the perception that it would compraartise security of the state (Watt, 2003:
20). The statements of many officials suggest $sumption that promoting indigenous
languages would undermine loyalty to Cambodia. Thesv was particularly widely
shared among officials in Ratanakiri and Mondulkinie provinces that have the largest
indigenous populations and long, porous, histdgcabntested borders with Vietnam. As
one Khmer NGO-official in Mondulkiri described tratitude:

“The government’s concern is that if indigenous fEopave their own language
and culture, they may become their own nationality

Similarly, one Khmer official in Mondulkiri said #t

“The government does not like bilingual educatioa ttufears that this may create

too strong a voice for indigenous peoples and thét could threaten national

unity’”.
In good part, the perception that cultural divgrsstlinked to insecurity derives from the
history of minority nationalism and autonomy movenseamong highland peoples in
Vietnam. Following occasions of violent protestd aepression over land and religion
among Christian minorities in Vietham'’s centraliflands, hundreds of indigenous persons
have fled across the border into northeastern Cdral{iRW, 2002, 2006, 2011). Among
officials in Cambodia, these incidents have reicgor the perception that minority rights
claims are matters of security. It is not rare foovincial officials to justify their
reservations about linguistic and legal pluralisnthwthe need to grotect peack
sometimes with reference to violent state-minotiypflicts in Vietham as well as in other
countries. Underlying these concerns was ofteraisemption of a ‘slippery slope’ leading
from the recognizing of non-Khmer identities to icla for greater autonomy and
eventually, to challenges to the authority of ttees It is not uncommon for high-ranking
officials to base their denial of minority rightiens on the need to avoid the creation of a
‘state within the state’ (ADB, 2001a: 23; Colm &1K&996: 33).

One instance of these security concerns is thergment’s apprehension of Latin script
being used among highland peoples. Latin is theciaff script in Vietham, where
substantial numbers of highland people from Candbdldd during the civil wars, often to
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live among communities of their own ethnic groupsoas the border. A significant
proportion of this population has become literatethieir own language in Latin script.
Many have converted to Christianity and grown atmmed to using the Christian
songbook in Latin script. Several Bunong resporglefior example, pointed out that they
prefer Latin script over Khmer script, claiming thi& better accommodates distinct
Bunong sounds, and that using it would make itezag learn English and French.
However, the government is opposed to the use t¢h Lscript, so much so that the
education department in Mondulkiri approached NG@h a request to transcribe the
Christian songbook in Bunong language and Khmapts@@everal government and NGO
officials explained that the government was conedrrthat increasing cross-border
solidarity would be facilitated by the use of Lasioript, which would potentially promote
disloyalty to the Cambodian state.

The following claims of one provincial departmengald in Mondulkiri are another
indication of securitization of state-minority-retms:

“Now there are some clever NGOs using indigenouplega@s their business. They
talk about the protection of their rights. In plackke Vietnam, Burma, or Kenya,
there are problems, in Vietnam, indigenous peog&rsand autonomy, and it could
affect indigenous peoples in Cambodia. Sometime33\iGcite indigenous peoples
to protest against the government, to claim an aoimoous area. | often advise
them, don' let NGOs influence or incite you. Saardater they will go away, and
the difficulties will fall on you

This statement supports Kymlicka’s concern that thesemination of international
indigenous rights norms may create political tuebge, by stimulating demand for
minority rights that states are unwilling or unatdeaccord. An autonomous area is in fact
a plausible interpretation of the rights tself-determinatiohand to “autonomy or self-
government in matters relating to their internaldatlocal affairs that highland peoples
have according to the UN Declaration of the Righitdndigenous Peoples. NGOs and
international organizations do raise awareness ntérnational rights norms among
highland peoples. Therefore, the claim that thesgarozations influence or incite
indigenous villagers to demand an autonomous aeaaoi entirely baseless. However,
international and non-governmental organizationsvels as indigenous advocates, aware
of the government's sensitivities, are in fact vegutious to avoid explicit claims to
autonomy. Moreover, there are no documented, cqueary instances of highland people
demanding an autonomous area in Cambodia. Instamcedich indigenous people have
demonstrated publicly are usually related to oetsiedbr companies taking their lands. Like
many others, above statement suggests that thergoeat would have little tolerance for
highland people actually making demands to somehef stronger rights indigenous
peoples have in international law. Securitizatisraisignificant factor in explaining the
state’s hostility to minority rights claims, andist not least in anticipation of potentially
coercive state responses that highland people awaking such claims.
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Claims that official accommodation of linguistic legal pluralism endangers the state are
not very plausible but to some degree, state afcappear genuinely concerned about
security and public order when considering actual potential minority rights claims.
More often, however, the invocation of state sdgus used to justify the outright denial
of any minority rights where there is no conceieatiireat to the state. Forcibly evicted
communities are often threatened with harassmengsta and violence for peacefully
standing up for their rights. This is often dong¢hia name of protecting security and public
order, but in fact serves to protect the interé€Eambodia’s neo-patrimonial elite. Even at
the local level, officials were invoking state sefyuin response to very modest minority
claims. For example, one Khmer district officialhevlives in a village dominated by
ethnic Bunong in Mondulkiri, reported how villagehed wanted him to sacrifice an
animal when he had completed building his housés #g custom in this community. His
response, in his own words, was:

“l said to them: ‘If this is your country, who iswoKing?’ They said: ‘Sihanouk

and Hun Sen’ and | did not offer the sacrifice.ccased villagers of separating
from the country. They felt frightened and nevenedo curse me again. There are
two houses that resisted their wishes for sacsfiomine and the house of the
Khmer deputy commune cHief

Obviously, in a liberal state, no one should beunegl to follow other peoples’ religious

beliefs. However, this is not a matter of stateuséc Often, the invocation of state

security is part of a strategy to silence indigengroups and to delegitimize their demands
where they inconvenience officials or threaten th&erest of neo-patrimonial elites.

Indigenous villagers are well aware that the statald respond harshly to anyone

challenging its authority. This awareness contebuto the avoidance of even modest
claims for minority rights. Education and languagsicy crucially shape the economic

opportunities, political powers, and social statfisvarious linguistic groups. The state
dominated by the Khmer majority uses these and nahgr policies as well as the

invocation of security to retain the privileged pias the Khmer enjoy in the Cambodian

state.
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7. Conclusions

7.1. Cambodia’s Minorities and the Internationalization of Minority

Rights
Based on extensive field research among a wideerafgthnic groups, this study has
explored state-minority-relations and their intéim@alization in Cambodia. The analysis
draws on Western conceptions of multicultural eitighip as well as on minority rights
conceptions in international law and considers ifipatty Will Kymlicka’s account of the
transferability of liberal multiculturalism to ndiestern countries. Kymlicka argues that
Western multiculturalism is not just a responsdht® value of cultural membership, but
also a response to state nation-building. Modeatestdeliberately disseminate a national
identity among diverse populations, such as by ntakie dominant group’s language the
exclusive ‘national’ language, privileging the downt group’s language and history in
public education, centralizing power in the ingtdns of the dominant group, and
encouraging migration into minority homelands (Kigkd, 2007: 62-63). These and other
nation-building policies privilege members of theomdnant group economically,
politically, and socially. Liberal multiculturalismin response, aims to transform the
economic opportunities, political powers, and slosiatus available to minority members,
as a matter of promoting equality and fairness betwgroups and their members
(Kymlicka, 2007: 81).

Kymlicka shows that multiculturalism in the Westpdads on a distinction between
immigrant groups and homeland minorities. The preseof immigrant groups results
from the voluntary migration of individuals and féies. Immigrants typically do not resist
nation-building and seek full membership in thetiinons of the larger society

(Kymlicka, 1995: 10-26). Homeland minorities, innt@st, result from the involuntary
incorporation of previously self-governing, terrisdly concentrated societies. Typically,
these groups seek self-government and languagés righmaintain their existence as
distinct societies alongside the majority cultukeyrfilicka, 1995: 10-12). Within the

category of homeland minorities, Western democsaaestinguish between national
minorities and indigenous peoples. National mimegitwere active contenders in the
process of state formation whereas indigenous peopkere isolated from it. ‘Metics’

constitute a third category of minorities whose rbers are excluded from citizenship
(Kymlicka, 2002: 357-359). Along the lines of thesategories, Kymlicka shows clear
trends across Western democracies towards makingstream institutions more

accommodating of immigrant groups, enabling hontlamnorities to maintain their

distinct societies, and providing metics with ascescitizenship.

The relative success of multiculturalism in the Wasntributed to inspiring the emergence
of minority rights in international law. Like Weste multiculturalism, international
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minority rights norms are distinctly liberal, inaihthey operate within the confines of
universal human rights. However, despite the adaptf minority rights norms at the
United Nations, most states in Asia, Africa, and thiddle East resist application of these
norms and remain committed to consolidating ceimgdl homogenizing, monolingual
nation-states based on undifferentiated citizengkipnlicka, 2007: 251). The failure of
the international community to achieve greater i@ppibn of international minority rights
norms outside liberal democratic states can beaegd by the absence of the particular
conditions that enabled the emergence of liberdticnlturalism in the West, according to
Kymlicka. Specifically, an increasing rights-cormeness among members of
subordinated groups, access to multiple arenaafefmolitical mobilization, and growing
demographic strength have enabled increasinglyrtagseninority claims-making, while
robust legal protections for human rights and teseduritization of ethnic relations have
made dominant groups more willing to accept miorights claims (Kymlicka, 2007:
111). The factors that encourage minority claimsimg tend to become more common
around the world but not the factors that enablmidant groups to accept such claims,
according to Kymlicka, which leads to political utences, as increasing demand for
minority rights is not met by increasing supply (Klcka, 2007: 133).

Kymlicka argues that these turbulences are exattbhy the particular choice of
minority categories underlying the internationdli@a of minority rights. Specifically,
international law operates on a sharp distinctietbween indigenous peoples and other
minorities. Indigenous peoples are accorded exdmaarily strong, group-specific rights,
including the right to self-determination. All otheinorities are lumped together in one
generic category and accorded only minimal growgefie rights, which do not
correspond to the claims based on history andtdeyrihat indigenous peoples have in
common with national minorities. The internatiomation of minority rights based on this
distinction is morally inconsistent, conceptuallgstable, and politically unsustainable,
says Kymlicka (2007: 278). Any principled argumémit supports the rights indigenous
peoples have in international law also works irofanf according similar rights to national
minorities. Moreover, there is not outside Europsettler states such a thing as a discreet
category of indigenous peoples. Any attempt tordefjroups in this category relies on
criteria that are matters of degree. The sharpndistn between the rights of indigenous
and other minorities has triggered a trend of hamel minorities re-identifying as
indigenous peoples. This trend threatens the iatermal system of indigenous rights,
according to Kymlicka, because states that are lingvito accord substantial group-
differentiated rights to national minorities willon accept that these groups use
international indigenous rights norms and institnéi to seek greater self-government
(2007: 287).

Applying above consideration to state-minority-tielas in Cambodia shows that
Cambodia is not a culturally neutral state. Rattlibg historical and contemporary
Cambodian state actively diffuses a thickly defindumer national culture and identity
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throughout the territory of the kingdom, throughwade range of policies. Khmer is
constitutionally Cambodia’s sole official languaigewhich all public institutions operate.
The official system of education privileges Khmanduage and history. Cambodia’s legal
and judicial systems, too, operate exclusively imi€r language and privilege the legal
traditions and norms of the majority. The statebégsm and encourages the migration of
lowlanders to the traditional homelands of highlapeloples, dilutes their territorial
concentrations, and undermines the perpetuatigheaf distinct, homeland-based societal
cultures. Relevant political powers are centralizzatd concentrated in the political
institutions and elites of the Khmer. The disposgasof highland peoples of their lands
and natural resources contributes to underminieg dhstinct cultures. These and many
other nation-building policies systematically pieége members of the Khmer majority and
marginalize minority members, by privileging a Khmeentity as a source of economic
opportunity, political power, and social status.efiéfore, the aspiration of liberal
multiculturalism to transform the economic opporties, political powers, and social
statuses available to minority members is a nonabtiadequate response to the situation
in Cambodia, suitable to promote equality and s8mbetween different ethnic groups and
their members.

7.2. International Minority Categories and Cambodia’s Diversity

Western and international minority categories atevant in Cambodia, which is usefully
understood as a polyethnic, multination state dwattains immigrant groups as well as
homeland minorities. The difference between immmgigroups and homeland minorities
characterizes two markedly different pattern otwal diversity and accurately reflects the
aspirations of most minorities. Cambodia’s ethniin@se and Viethamese are clearly on
the immigrant side of the distinction and aspire ftdk membership in mainstream
institutions, rather than to creating parallel stali cultures. However, while Cambodia’s
ethnic Chinese have been admitted to the nation eamady full citizenship rights, a
considerable proportion of ethnic Viethamese ardiasielong-term residents without
secure access to Cambodian citizenship.

In contrast to immigrant groups, various highlarebples as well as the ethnic Lao are
usefully considered homeland minorities in Cambotare specifically, the Lao can be
regarded as a national minority and highland groagpsindigenous peoples. Highland
peoples have for centuries formed self-governingeties in their traditional homelands
and were involuntarily incorporated into Cambodi&ey have resisted Khmer nation-
building and attempted to reestablish their distsmcieties following periods of intense
colonization, assimilation, and destruction. Todagny highland peoples continue to form
not just sub-groups of Cambodia’s mainstream Khaodture, but distinct societies, with
societal institutions that often continue to operat distinct minority languages and make
meaningful options available to members. Many fagtl people aspire to maintaining
their distinct societies alongside the Khmer ma#joriHighland peoples have not
historically had, or aspired to creating, a cemteal state. If there are such things as
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indigenous peoples in Asia, Cambodia’s highlandppencan be fairly counted into that
category. Cambodia’s ethnic Lao, too, form an iowntdrily incorporated homeland
minority. However, the Lao do not match the coniaeral profile of an indigenous people,
because their ethnic kin dominate the neighboritejesof Laos, attesting to Lao
participation in the process of state formationmBadia’s Muslim Cham, in contrast, were
voluntarily incorporated into Cambodia and do narnf a homeland minority.
Nevertheless, the Cham constitute a stateless ggemphation, in Cambodia. Western and
international distinctions are insufficient to aaat for the Cham’s distinct situation, and
more research is needed to ascertain and accomentheat aspirations.

Given the structure of the population’s culturaledsity, one might well argue that
international minority rights conceptions are morerally consistent, conceptually stable,
and politically sustainable in Cambodia than they im most countries outside Western
democracies. Cambodia’s highland peoples can berratearly classified as indigenous
peoples and as Cambodia’s most marginalized miesriMoreover, highland peoples can
be rather unambiguously differentiated from othenarities, none among which fits the
conventional profile of an indigenous people. Speally, the Cham are not a homeland
minority and the Lao are a kin-state-minority. Netkieless, according self-determination
to highland peoples but not any group-differendatghts to the Lao and the Cham, as
international norms suggest, would be normativaelgonsistent. The Lao and the Cham
have not re-identified as indigenous peoples tok sapplication of the respective
international norms. However, they may do so infthare, and this would make it harder
to generate and sustain domestic support for imdige rights in Cambodia. But even if
the Lao and Cham sought indigenous rights, thaind would challenge the security and
integrity of the Cambodian state much less thanil@imminority rights claims from
homeland minorities in most other post-colonial rioies. The absence of large homeland
minorities and of minority nationalism means thaetal multiculturalism is a relatively
low-risk policy choice in Cambodia. Minority rightslaims do challenge traditional
notions of Khmer citizenship, they might well clesgje the interests of Cambodia’s elite,
but they do not credibly threaten the securityhef state.

7.3. Incomplete Inclusion: Immigrant Groups and Khmer Citizenship
Cambodia’s constitutional concept of ‘Khmer citighip’ includes highland peoples and
the Cham through their misrecognition as ‘Khmer &and ‘Khmer Islam’, respectively.
At the same time, Khmer citizenship, as well as ldng@s governing immigration and
nationality, are in part meant to exclude peopletbhic Viethamese origin. Field research
confirms that many ethnic Viethamese in Cambode&ret considered citizens, in their
own descriptions of their legal status as wellrastatements of government officials. The
regulation of ethnic Viethamese residents opelategly outside the legal framework. The
lack of secure status is directly linked to a widage of disadvantages ethnic Viethamese
metics experience in many spheres of social, palitiand economic life. They have no
right to vote or to stand in elections, are unatuelegally work or own land, face
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considerable difficulties in accessing public seegi, and in traveling inside and outside
Cambodia. The limited access ethnic Viethamesecsbtive to the legal system reinforces
their vulnerability to abuse and discrimination gyblic institutions and the wider society.
Ethnic Viethamese metics are unable to develop reseseof securely belonging in
Cambodia, even though most consider Cambodia iogire country and wish to become
citizens. The physical separation of many Vietnaanasmmunities, floating communities
in particular, contributes to limiting participatioin public institutions, restricting
interaction with the wider society, preventing gri&ion, and reinforcing exclusion.
Educational opportunities are severely limited dbildren of ethnic Viethamese parents,
perpetuating separation and exclusion from onergéioa to the next. Ethnic Viethamese
are explicitly prevented from participating in lbgovernance, and the benefits of local
development projects tend to bypass their commasjitoften as a matter of deliberate
exclusion.

Like Cambodia’s ethnic Vietnamese, ethnic Chineserewhistorically regarded as
foreigners in Cambodia. However, field researchwshahat the problems ethnic
Viethamese face due to their lack of citizenshgtust are not faced by ethnic Chinese,
neither vis-a-vis the state nor the general pomulatWhile ethnic Viethamese remain
beyond the realm of ‘Khmer’ and outside the Caméanodiation, ethnic Chinese have made
the transformation from foreigners into citizengnuwnstrating the possibility of metics
becoming full members of the Cambodian nation. Wydapart of the crucial difference
between the inclusion of ethnic Chinese and thdusian of ethnic Viethamese can be
attributed to the Khmer majority’s strong sensegebpolitical insecurity and historical
injustice vis-a-vis the state of Vietham. Cambodaes not share a border with China.
Neither geopolitical risk nor historical injustics perceived to be involved in the
contemporary residence of ethnic Chinese in Canabdwalicontrast, the exclusion of ethnic
Viethamese from citizenship is seen as justifieddambodia’s security needs and the
inherent right to self-government of a Khmer majothat perceives of itself as threatened
by the territorial and colonial ambitions of its mgowerful neighbors. Ethnic Viethamese
in Cambodia continue to be portrayed not only amd@utside Cambodian political
authority but as helping to subject Cambodia to difarcontrol. Moreover, the historical
and contemporary mistreatment of ethnic Khmersigindm for many justifies reciprocal
unfavorable treatment of ethnic Vietnamese in Caii@oFurther complicating the
prospects of ethnic Vietnamese becoming citizenthas Cambodia’s national culture is
nominally defined in particular ways of life, evaa membership in the Khmer race, which
supports claims that ethnic Vietnamese are incapablassimilation. Finally, the anti-
Viethamese rhetoric of non-CPP parties reinforcesng sentiments against ethnic
Vietnamese among the general population, contnigutd creating strong incentives for
the CPP to enable ethnic Viethamese to vote butagrant citizenship rights to them.
Field research confirms that a significant promortof ethnic Viethamese metics vote in
elections, overwhelmingly for the CPP.
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The identification of ethnic Vietnamese with thatstof Vietham is what underlies many
of the objections to their inclusion in Cambodiaem® though ethnicity is all that links
many ethnic Viethamese metics to Vietnam. Inclugiatimer than exclusion is the most
adequate response to concerns about the loyakyhaic Viethamese metics. Citizenship
fosters the sense of belonging that promotes altegi to Cambodia. Exclusion alienates
ethnic Vietnamese from Cambodian institutions amdfleumines loyalty to state and
society. Residents with citizenship prospects hareat incentives to make the
considerable efforts required for integration whégclusion and the latent threat of
deportation undermine such incentives. Helping iethfiethamese metics to become
Khmer citizens legally but also linguistically amastitutionally is the most viable and
normatively adequate response to concerns thahafieese immigration marginalizes the
Khmer in Cambodia. It would also reduce the considle potential for ethnic conflict,
limit grounds for anti-Vietnamese politics, andfskine focus of political debate to issues
that are shared by residents of different ethniditye adoption of a thin conception of
national identity would help advance the idea thtnic Viethamese can be loyal and
integrated Cambodian citizens.

Among the most promising measures to foster ingtusvould be to enhance access to
public education for children of ethnic Viethamgsa&rents. The experience of shared
participation in public education is among the mpsetverful tools of integration and
citizen-making. Immigration and nationality lawsosid be implemented with a view to
regularizing the legal status of ethnic Vietham@se benefit of the doubt should be given
to law-abiding ethnic Viethamese. It should be gegiped that, in many cases, the original
terms of admission have become irrelevant. Detanmithe legal status of a child born to
ethnic Vietnamese parents today based on whethenobrits grandparents entered
Cambodia within an immigration framework that mayvé existed on paper only is neither
feasible nor justifiable. Ethnic Viethamese who ddived for many years in Cambodia
and in many cases were born there are de facto erermbCambodian society and should
be legally recognized as such. Given that many @alah citizens oppose naturalizing
ethnic Viethamese, it would be prudent to regulatre thoroughly and possibly limit
future immigration. This would reduce the perceptibat recent, temporary, or future
immigrants benefit indiscriminately from the indos of those who qualify under relevant
laws. It would also reduce the plausibility of agtieés about large numbers of future
settlers flooding Cambodia and help create a tesyp and predictable process that is
trusted by citizens, encourages integration of igremts, and contributes to an inclusive
and just conception of Cambodian citizenship.

7.4. International Failure to Promote Indigenous Rights

The international community’s promotion of minorrights in Cambodia over almost two
decades focused virtually exclusively on highlangogles. This focus mirrors the
privileging of the indigenous category in interoatl law and policy, but it also
corresponds to the particularly marginalized angadvantaged situation of highland
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groups in Cambodia. However, numerous internatiomahtives across a wide range of
reform sectors failed to accomplish convergenceh viitternational indigenous rights
norms in actual practice, despite Cambodia’s lib@anstitution, cultural homogeneity,
financial dependence, the absence of minority ehgls to state authority, and the relative
ease with which indigenous peoples can be idedtdred distinguished from other groups.
With regard to highland peoples, the internatias@hmunity has contributed to a shift in
domestic and legal discourse in Cambodia, refrantimg terms of the debate and
introducing the idea that indigenous peoples ayitimeate political actors. To some extent,
the international community helped to raise awassnef rights among minority
communities, to open up some access points foreegatitical mobilization, to promote a
sense of commonality across different highland gspuand to assist in enhancing
indigenous self-organization. Together, this hasbtad more assertive minority claims
making and contributed to accomplishing the limiedent to which ethnic political
mobilization and claims making of indigenous comitisa have become a more normal
and legitimate part of Cambodian politics. Thisauoplishment is most apparent in the
Land Law’s recognition of indigenous communitiesd amstitutions and the group-
differentiated notion of citizenship this introdgcénto Cambodia’s legal framework.
However, the international community has accomplistittle in terms of making the
Khmer and the Cambodian state more willing to acsgmificant minority rights claims.

The UNDP-supported Highland Peoples Program (HPR)edh at comprehensively
enhancing capacity to address issues related tdalig peoples and to this end, helped
establish the Inter-Ministerial Committee for Hightl Peoples’ Development (IMC). The
IMC was supported by several international orgaiona in developing a General Policy
for Highland Peoples’ Development that was modeledLO Convention 169. However,
the draft policy was rejected by the Council of Miers in 1997, and the IMC never
functioned as a policy-making and -implementing yoodlhe same was true of the
Department of Ethnic Minority Development (DEMD)athreplaced the IMC. Numerous
studies, workshops, seminars, and symposiums oim¢heasingly urgent challenges faced
by highland peoples were organized by internatiamal non-governmental organizations.
The resulting recommendations regularly reflect&@rnational indigenous rights norms
but were virtually never meaningfully implemented.

Intense international advocacy eventually achigtednclusion of indigenous rights into a
new Land Law that was adopted in 2001. Though dcitn scope, the Land Law’s
provisions for indigenous communities correspondnternational norms in recognizing
indigenous land claims, applicable customary ruéesl traditional authorities. However,
the law’s provisions deviate considerably from tiigeral character of international
minority rights. Underlying the Land Law and reldteolicy-making is a conservative and
distinctly illiberal conception of indigenous comnities that risks diminishing freedom
within highland groups and reinforcing inequalitgtiveen Cambodia’s majority and
minority groups. The law does not acknowledge thesgnce of non-Khmer identities,
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languages, and institutions. It avoids recogniziighland peoples as political actors and
does not acknowledge any language- or self-govemhmghts. Rather than protecting
culturally distinct, historically self-governing nworities, the Land Law emphasizes the
subordination of members and depicts highland m=opls undeveloped, traditionalist,
collectivist communities in need of protection fromodernity and individualism.
Moreover, the law makes recognition and protectioonditional on indigenous
communities maintaining supposedly authentic, tiaddl ways of life and on abstaining
from modernizing, developing, and reforming theiltgres. Rather than enhancing options
available to minority members, the Land Law’'s cquimn of indigenous community
potentially limits the options and human rightsimdigenous persons and reinforces the
notion of highland peoples as essentially colléstigultures who prioritize group interests
over those of individuals. This notion contradiotd only Cambodia’s liberal Constitution
and international minority rights norms but alse #ttual aspiration of highland peoples.

Concerns about the human right of highland peogiegocompromised by the Land Law’s
empowerment of traditional authorities remain l&ygheoretical, however. Following the
law’s adoption, the government has limited its s;ogelayed its implementation, and
failed to enforce its provisions in the face of elecating land alienation. More than a
decade later, only five village-level communitiesvd been granted communal titles to
their lands. In the meantime, land alienation amandigenous communities kept
accelerating. Thus, substantial international supjaothe revision and implementation of
the Land Law so far has accomplished little in tewh realizing international indigenous
rights norms for Cambodia’s highland peoples. hermost part, it has merely increased
the gap that exists between law and reality, adding layer of illegality to the actual
developments on the ground without effectively ioying protection. The legal
multiculturalism that emerged in Cambodia, driven international minority rights
promotion, is usefully regarded as a nominal cosioesby the state to the international
community and to foreign conceptions of citizenshipd statehood. This concession
obscures the government’s profound resistancetéonational indigenous rights norms.

This resistance is also evident in the UNDP AccéssJustice Program’s (A2J)
unsuccessful attempt to accomplish formal recogmitof indigenous institutions and
customary rules. Several studies commissioned kg glogram were inspired by
international norms and ambitiously but unsuccdlgsfrecommended recognition of
highland peoples’ customary laws and institutiockia)’s modest attempt to document the
customary rules of six highland groups mirrored lthed Law’s conservative conception
of indigenous cultures. The ‘documentation’ promossupposedly ancient, fixed,
uncontested rules for formal recognition, assuntingt these rules represent not just
interpretations of tradition but an ‘authentic’,ufie’ manifestation of it. Moreover, the
initiative ended up discouraging the use of custgmastitutions in favor of the courts, at
least rhetorically, while ignoring the major promie the documentation was meant to
address, such as illegal land alienation and fatestruction. The resulting reports tend to
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portray human rights abuses as integral to custpri@ay and to stereotype indigenous
cultures as backward, irrational, and incapableiailized justice, without basis in the
literature or actually documented cases. This mresentation of highland peoples and
their actual aspirations contributes to justifyithge imposition of state institutions upon
indigenous peoples and to legitimizing a Khmerliawig mission, rather than providing
protection from it. In a liberal-democratic conteftthe kind UNDP and the government
are mandated to promote, laws are not determinemhbgstors or self-declared guardians
of tradition. Rather, laws are made based on delilmms of citizens and their
representatives and within the constraints of hungints norms and democratic process.
The UNDP’s advocacy for highland peoples’ submissioder supposedly ancient rules
and Khmer state authority does not conform to #m@rations and human rights of group
members or to international indigenous rights norms

International initiatives have assumed the villégeel to be the relevant administrative

and territorial unit for the empowerment of highdapeoples in Cambodia. This choice
corresponds to the village-based societal organrzadf highland peoples. However,

villages formally do not enjoy any autonomy witlive territorial organization of the state

in Cambodia and do not offer access to decisionimgakt higher levels of government. In

contrast, commune councils are directly elected emdy, at least on paper, considerable
autonomy, a broad mandate, and access to releeargiah-making. Commune councils

are the main recipients of powers transferred teelostate levels within Cambodia’s

decentralization reform. Because Cambodia is angngtate, devolution to the commune-
level is the only way to transfer powers to indiges peoples within the organizational

framework of the state and its general reform.

Decentralization reform is supported by numerousabd multilateral donors, the World
Bank among them. In preparation of Bank-suppoddoentralization reform through the
Rural Investment and Local Governance Project (F),Ga Screening Study was
undertaken among highland peoples. The study detednthat the Bank’s safeguard
policy for indigenous peoples, OD 4.20, applietighland groups (Helmers & Wallgren,
2002: 1). In line with OD 4.20 requirements, a plaas adopted to safeguard indigenous
peoples’ interests within decentralization refonviofld Bank, 2003). However, the study
as well as the plan limit their consideration tedbdevelopment projects. They do not
consider impacts from the imposition of the maieatn system of governance or
possibilities to utilize and strengthen existingligenous institutions. The plan mimics
international norms but does not address the <sudwticipation of increased land
alienation and forest destruction resulting fronpioved road infrastructure. The plan also
fails to incorporate any of the mitigating measupesposed by the Screening Study. It
conceals, rather than responds to, the fundamentdlem that decentralization reform
imposes a foreign system of governance upon indigercultures, that it excludes and
further marginalizes highland peoples linguistigathnd institutionally, and that it
facilitates land alienation, forest destructiondan-migration. For example, the plan
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charges a commune-level advisory body with pratgcthighland peoples from in-
migration and loss of resources, even though thedeg)y was regarded agnrealistic’ by

the Screening Study (2002: 142). The plan claibredd agreemefitwith RILGP among
highland peoples (World Bank, 2003: 4) even thoubk Screening Study found
disagreement with key aspects of implementatioangements, such as the appointment
of village-leaders by commune councils (Helmers &lfen, 2002: 106). The denial of
negative impacts in RILGP safeguard-documents admis key findings from the
Screening Study and the fact that the majorityupfp®rted local projects focuses on road
infrastructure. RILGP’s withdrawal from Ratanakfiovince in 2007 reflects the desire to
reduce safeguard obligations and is part of a fesgategy of avoiding engagement with
indigenous peoples due to the perceived burdengigksl of having to comply with the
safeguard policy. This strategy is a rational resgoin contexts where individual projects
lack the ability to ensure compliance. However, thgcome of this strategy is that
highland peoples are either left without supporsuwported by actors with less demanding
or no safeguard policies, which directly contraslitte purpose of the policy.

The considerable potential of decentralization nafdor the realization of indigenous
rights norms for highland peoples in Cambodia has been tapped. To the contrary,
decentralization reform in its current design fiéaies the ongoing imposition of the
mainstream system of governance upon indigenouglggand further marginalizes their
cultures and institutions. Decentralization alscilii@tes the capture of the lands and
resources of highland peoples by Cambodia’s neanpatial elites. Decentralization
reform profoundly privileges the Khmer majority, bylping to consolidate a state that
operates at all levels and in all places in Khna@glage only and that excludes minority
languages and institutions from local governanaedeéd, decentralization reform
contributes to the centralization of powers anccfioms that are vital to highland peoples’
ability to maintain distinct societies, such assin@ertaining to land and natural resources.
Previously relatively autonomous communities nondfthemselves at the bottom of a
highly centralized, hierarchical, often predatotgtes organization that undermines the
institutional, cultural, and natural resources updnch their empowerment, participation,
and the reduction of their poverty depends.

Field research shows that highland people routirdgntify, and are identified by others,

as members of particular ethnic groups and as peignto a particular category of

indigenous peoples that does not include the Kh@i@nese, Viethamese, Lao, and Cham.
Highland peoples in many cases continue to resissiderable pressure to integrate into
mainstream Khmer societal culture and languagense of commonality among highland
groups across the kingdom, and an awareness of rhameé minority rights, is slowly

emerging, greatly facilitated by the activitiestloé international community. Nevertheless,
the level of indigenous self-organization and rggatvareness remains very low. Highland
identities retain great social relevance, even vassmilation has progressed relatively far.
Most members of highland groups cherish their umiigientities and continue to maintain
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and to modernize their distinct cultures. A greatjonty of indigenous respondents
expressed a desire to incorporate aspects of mioderto their own cultures, often quite

enthusiastically. Many felt that this desire for demization does not contradict the
aspiration to maintain cultural, institutional, amidguistic distinctiveness. The keen

interest highland people often have in benefitirant modernity is widely misinterpreted

by outsiders as evidence that they want to integrab the Khmer mainstream, while their
desire to remain distinct and separate is ofteninteipreted as a preference for
perpetuating an unchanging, pre-modern past. Tduwbtinalist, conservative conception
of indigenous communities present in public disseuas well as in the Land Law and the
A2J’s documentation initiative is incapable of ameoodating the aspiration of highland

groups to modernize without becoming Khmer.

In-migration from the lowlands into ancient indigeis homelands has far-reaching
implications for the potential to realize the aapons of highland groups and indigenous
rights norms in Cambodia. Decentralization reforatilitates in-migration, such as
through improved infrastructure and by establishaingl consolidating public institutions
that operate in Khmer language and are tailoreditdsvthe majority society. In-migration
exacerbates land alienation and forest destructibralso contributes to diminishing
territorial concentrations of highland peoplesréase the number of communes in which
they are outnumbered and outvoted and therebyoreies their political marginalization.

The role of customary institutions and their relaghips with state institutions vary greatly
across communes and provinces. Among many comrasiitithe northeast, elders enjoy
more authority and often, more legitimacy thanag# chiefs or commune councilors. In
many communes, a remarkable proportion of locgiudess are handled by village-based
traditional institutions according to customary giiees, in line with the preferences of
most indigenous respondents. Most Khmer officialsnsidered this situation an

undesirable deviation from the ideal of an undédfeérated legal system and felt that such
deviation should be tolerated only transitiondif\any indigenous respondents, in contrast,
were in favor of customary institutions playing aeaer role in local governance.

Customary institutions tend to be effective only regulating internal affairs. Where

powerful outsiders are involved in disputes, theg eoutinely supported by local state
institutions regardless of the circumstances, wilority institutions are bypassed. There
are no institutional mechanisms for the participatof indigenous groups in relevant
government decision-making. In the absence of gmbgs persons from higher levels of
the state, the ruling party, and patronage netwdheye are virtually no access points to
relevant decision-making available to indigenousicwnities. State institutions, including

empowered commune councils, are widely distrustedrg highland communities, not

least because of their failure to apply the lawd &ecause many laws do not reflect
indigenous conceptions of justice.
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Commune boundaries in highland areas are in mosescanot conducive to the
empowerment of indigenous groups through decem#isdbn. There are relatively few
communes where one or more indigenous groups fostroag majority, most of them in
Ratanakiri and Mondulkiri. Particularly outside thertheast, most indigenous citizens are
constituents of culturally diverse communes in whileey form a minority. A majority of
indigenous respondents expressed a preferencerfmmane councilors to be of their own
ethnicity and felt that the council should reflettte cultural composition of the
constituency. However, highland groups are undeesgmted on commune councils, not
least because of requirements for local counciiorse literate in Khmer language. These
requirements limit the choice of indigenous comrtiasifor local leaders to community
members who are literate in Khmer language andumultin part for this reason,
indigenous communities are under-represented aal muncils. This representation gap
tends to be bigger the smaller the proportion ghla@inders in the constituency is. This gap
is much more pronounced at the district, provin@ald central levels of the state. Only in
Ratanakiri and Mondulkiri are there substantial berms of indigenous officials at the
district and provincial levels. Indigenous govermmnefficials are widely perceived as
docile agents of the state and the ruling partyt@louting to the exclusion of indigenous
peoples from meaningful participation in local gmance institutions is that these
institutions operate in Khmer language. Most Khroéficials consider any linguistic
diversity in local governance a temporary and fiteorsl deviation from a norm that is the
universal and exclusive use of Khmer language, dliengh indigenous languages are
much more widely used among highland communitiethennortheast, and only few of
their members understand Khmer language.

The protection of land and natural resources, alé age education- and health-related
projects, are top development priorities of mangigenous communities. However, an
overwhelming proportion of commune budgets in iedigus areas are spend on the
construction of road infrastructure that faciliatend alienation and forest destruction. In
the absence of effective protection, indigenousroamities regularly lose much more than
they gain from the construction of roads. Largdesegonomic land concessions affect a
great number of indigenous communities and arelaegugranted without consultation.
State officials, including commune councilors, tetod hold favorable views of these
developments, whereas constituents often percditkese officials as working for their
own benefit and those of higher levels of the sttte ruling party, and well-connected
companies. In conflicts with powerful outsiderspooune councils almost always obey
higher levels of the government and the ruling yoamnd assert the claims of the state
against their constituencies. Constituents haveneans to sanction unresponsive local
officials, not least because councilors are eleftech party lists. Because village chiefs
and commune councils are assumed by many congstteie involved in practices that
negatively affect their communities, villagers teiodabstain from complaining to them.
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Despite of the abundance of cases of illegal canldyenembers of commune councils, no
case was encountered of the state using sancg@amnssathe respective councilors.

Highland peoples are systematically marginalizedhi@ public education system. The
unavailability of schools and teachers but also éRelusive use of Khmer language
prevents many from meaningful participation. Thevegament limits considerably the
scope and scale of bilingual education organizetpravided primarily by internationally
supported initiatives. Bilingual education is tald only to the extent that it facilitates the
learning of Khmer language and the integration mjhland people into mainstream
institutions. Bilingual education is rarely provilen state schools and the approved model
phases out indigenous languages over the coursenlyf three years. Underlying
statements of government officials and politiciams norm of unitary, undifferentiated,
monolingual membership in the Cambodian nation ihictv the use of indigenous
languages in public schools as well as in localegoance is merely tolerated, as a
temporary deviation from a norm of linguistic horeogity, and only to the extent that it
contributes to realizing this norm. Because themor ideal of modern governance is
considered to be a unitary and monolingual stdteja linguistic and legal pluralism are
seen as a signs of flawed statehood.

7.5. Why International Rights Promotion Failed and What to Learn from

It
The international community’s promotion of indigeisorights norms over almost two
decades failed to bring about significant convecgerwith international norms in
Cambodia. A few reasons for this remarkable outcarme mentioned already, namely the
neo-patrimonial system of governance, the partitida of Cambodian conceptions of
indigenous peoples, geo-political insecurity, ahd tminoritized majority phenomenon.
The international community works to increase deusafor indigenous rights without
effectively addressing the issues that limit th@py of indigenous rights. Moreover,
highland peoples have barely any access to releleigion-making at higher levels of the
state. In the absence of consolidated democrasgittutions, mobilizing behind minority
rights claims remains unsafe. Furthermore, nearpatial elites have a vital interest in
exploiting the lands and resources of highland fesoprhe financial support the ruling
party receives from high-ranking politicians, oifils, business people and military leaders
in return for concessions to land and natural resmuenables the provision of material
benefits that helps generate the support of vowgery at the polls, and maintenance of
power. Neo-patrimonialism perpetuates land aliemaéind limits land policy reform (K.
Un & So, 2011). Highland peoples’ lands and nattgaburces are particularly suitable for
neo-patrimonial exploitation, because they areroftery lucrative and because highland
peoples have even fewer means than poor Khmer caoitigauto resist dispossession. The
realization of international indigenous rights nermould directly contradict the interest
Cambodia’s neo-patrimonial elites have in explgtthe lands and resources of highland
peoples. Thus, neo-patrimonial governance helpdagxghe failure of international
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initiatives aimed at protecting highland peoplesids and natural resources. In fact, these
initiatives have themselves become a domain fatopage, with state officials receiving
salary supplements, being invited to join interowadil study tours, and receiving per diems
for workshop attendance, all in return for imitgtinommitment to international norms,
producing draft policies and vague policy papersamproving miniscule pilot projects.
Neo-patrimonial leaders in Cambodia have long becamcustomed to mimicking
commitments to liberal democracy, and many haveplsiradded liberal multiculturalism

to their repertoire.

Neo-patrimonial governance also helps explain tlwegiment's unwillingness to
recognize the authority of customary institutiomsl aules. Recognizing highland groups
as political actors, rather than as collectivighoaunities stuck in the past, would limit the
control neo-patrimonial elites exercise over landd natural resources in highland areas.
The government’s time-consuming elaboration of anegessarily complex and vague
policy framework has kept international organizasicand donors busy and indigenous
lands and resources available for exploitation. TWE, the DEMD, the Land Law and
related instruments, as well as A2J’s documentadienall examples of institutions, laws,
and policies the international community created reformed without effectively
addressing the underlying neo-patrimonial powertr@hs. Internationally supported
institutions and policies often legitimize, rathéhan challenge, neo-patrimonial
governance arrangements and remain marginal talestate-minority-relations.

Another factor explaining the international comntysivery limited success in promoting
indigenous rights norms in Cambodia is the diffeeenbetween Cambodian and
international conceptions of ‘indigenous peopleheie is in Cambodia a longstanding
practice of considering highland peoples as amtisttategory of groups. This category
covers rather accurately the same groups that otioval international definitions single
out as indigenous peoples in Cambodia. Interndtiomians identify indigenous peoples as
previously self-governing, colonized peoples eatitl to self-determination. The
incorporation history of Cambodia’s highland pegpleorresponds to this notion,
suggesting that the application of internationaligenous rights standards is normatively
adequate. However, the idea that highland peopkse wnjustly incorporated is largely
absent from public discourse in Cambodia, whersdlgroups are widely seen as being
disadvantaged, poor, and marginalized becausesofdhipposed primitiveness and lack of
development.

In June 2012, Prime Minister Hun Sen launched aerdious land titling scheme in which
more than 1,600 poorly trained students in militamyforms were send to the provinces to
measure land and facilitate land titling, ostenstil clamp down on land conflict across
the kingdom. Coming one year before the 2013 @estithis initiative was widely seen as
an attempt by the Prime Minister to boost his papty, by appearing to address the highly
controversial land issue, even though students tasked only with demarcating
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uncontested land (Fitzpatrick, 2012; Titthara & Bpy2012). Originally, the scheme
included a directive for granting collective progyerights to indigenous communities.
However, a directive issued weeks later statedttteatdetermination of boundaries of all
parcels being the collective ownership of indigenoammunities ... requires a long time,
as well as extensive budget spentlintherefore, tegistration of collective ownership
shall be postponed to be implemented lafguoted in: Woods & Naren, 2013). Rather
than instructions for issuing communal titles, thieective provides a draft contract for
“indigenous individuals who do not want to be pdr&o indigenous community and want
to live as a private persdnwhich declares any individual who opts for ptwatitle
ineligible for benefiting from a communal title (oped in: Woods & Naren, 2013). These
contracts are used by local officials to persuadten force, indigenous villagers to accept
private titles to very small plots of land, whiclmihishes the prospects of communal land
titing and further inhibits access to forest, larahd rotational agriculture (Pheap &
Woods, 2012; Woods & Bopha, 2012). That communiaistwere dropped from Hun Sen’s
land titling scheme underlines the absence of camart to implement pertinent Land
Law provisions widely and suggests that respondinthe interests of highland peoples
was not an important part of the ruling party’'scéilen strategy.

During a recent visit to Ratanakiri, Prime Ministdun Sen presided over a ceremony in
which 521 private land titles were delivered to tho$ampuan families (Naren, 2012b).
During the ceremony, ethnic Jarai villagers who t@drto petition the Prime Minister over
a land dispute with a company were ignored. Regbytélun Sen in his speech mocked
indigenous villagers, sayingDb you want to have development or do you wantaieh
the indigenous people collecting stuff in the foréguoted in: R. Sok & Vandenbrink,
2012). Hun Sen emphasized the province’s potefaialubber cultivation and the need to
build more roads to promote the nascent rubbersimguNaren, 2012b). This episode
underlines that the ways of life of indigenous camities are considered obsolete,
obstacles to the kind of economic development agéd by the government.

Highland groups are widely seen not seen as digteaples, but as representing an earlier
stage of Khmer civilization, as a segment of Khreeciety that has not developed and
retains an ancient but genuinely Khmer state @itf On this view, it appears self-evident
that Khmer ways of life are superior and that themner have an obligation to extent their
civilization to highland groups. In this normativiame, decolonization and self-
determination, as prescribed by international normsuld be normatively inadequate,
because enabling indigenous groups to maintain thsiinctness alongside mainstream
society would perpetuate, rather than elevatey tiisadvantaged condition. Integration
into mainstream society, in contrast, is seen ksvalg members of highland groups to
benefit from modernity, civilization, and developmieThis portrayal of highland peoples
as undeveloped and backwards is based on the kigtthrc hierarchy that has historically
justified Viethamese and French colonization andlizing missions in Cambodia. The
Khmer have historically dismissed the idea thataertughly civilized peoples have a right
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to rule over them. Domestically, however, Khmeregigrity, supervision, and civilization
of highland groups continues to be taken for gmhntéor the Khmer to claim self-
determination as a matter of equality between m=oplhile invoking the superiority of
Khmer civilization to rationalize the colonizati@md assimilation of highland peoples is
hypercritical but politically convenient, becauséhelps justify the imposition of Khmer
control over highland peoples and the exploitatibtheir lands and natural resources.

The misrepresentation of highland cultures as abhdieit genuinely Khmer implies a
cultural proximity between highland peoples and Kiener that makes integration of
highland peoples into the Khmer mainstream appeamatively more defensible.
Highland groups are portrayed as being culturaltt fdifferent enough’ to justify
differential treatment. However, this view undeesatthe often profound differences
between the ways of life of Khmer and highland pes@nd conceals the large degree to
which contemporary cultural proximity is the resobt violent Khmer nation-building.
Accepting this view creates perverse incentivegabse it exonerates the state and the
Khmer majority for the involuntary incorporation cdaassimilation of minority cultures.
Moreover, the Khmer are also culturally close te hai, for example, yet no-one in
Cambodia advocates for Khmer incorporation andynatgon into Thailand.

International and Cambodian conceptions of indigen@eoples support profoundly
different policy prescriptions. International indigous rights norms provide for permanent
accommodation and protection to enable highlandggdo maintain their distinct cultures
indefinitely, if they so choose. Khmer notions,contrast, suggest temporary, provisional
protection to enable integration. By emphasizirg pbverty and vulnerability of highland
peoples, rather than the injustice of their ongoaadpnial incorporation, international
organizations in Cambodia implicitly support thetioo that justice for highland peoples
requires only transitional measures. If highlandugis were just poor and vulnerable
segments of the population, then transitional megsto facilitate their integration into
mainstream society would indeed be a more plauséigedy than self-government and
the perpetuation of their distinct cultures. Takergether, Cambodian as well as
international misconceptions of highland groups ehaontributed to the international
community’s failure to promote indigenous rights rme in Cambodia. These
misconceptions help justify Khmer nation-buildingdacolonization as being in the interest
of highland peoples, as making civilization, deyehent, and modernity available to them.

Geo-political insecurity, specifically the self-peption of the Khmer as an existentially
threatened people, is yet another factor that mrigs to explaining the Cambodian state’s
resistance to international indigenous rights noriiee Khmer are usefully considered a
‘minoritized majority’, a dominant group that pemrces of itself as threatened with
extinction (Goshal et al., 1995: 28). This findimgy underlined by the Constitution’s
preoccupation with Khmer cultural preservation,riterial integrity, and sovereignty.
Concerns over Cambodia’s borders and independeneech as its essential Khmerness
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are also at the heart of contemporary politicalatiebThere are no effective regional
security institutions to mitigate the Khmer pereeptof territorial insecurity.

The homelands of highland groups tend to be neayen transcend, poorly demarcated,
disputed, highly contentious borders with Cambadiaiore powerful and mutually
antagonistic neighbors Vietnam and Thailand, a$ agelith Laos. A threat is perceived to
originate less in the actual or potential autonartayms of highland peoples than in the
territorial ambitions of neighboring states, whiamnght be encouraged if Cambodia
exercised less than full control over these regi@Qanbodia’s frontiers are perceived to be
more secure the more the inhabitants identify asné&h Thus, Cambodian territorial
anxieties contribute to securitizing the relationstween highland peoples and the
Cambodian state, and to making the state and tmeeKimajority less willing to accord
any degree of autonomy to highland peoples. Khnieression with cultural survival
highlights once more the double standard involvedhie state’s treatment of highland
peoples, for whom cultural extinction is not a #irbut a reality brought upon them by the
Khmer majority and policies of the nation-buildisite.

7.6. China and the International Community’s Decreasing Influence
International attempts to promote indigenous rightéms in Cambodia were largely
unsuccessful, despite the country’s considerahtel@mgstanding financial dependence on
the international community. This dependence mutamuch of the government’s
nominal accommodation of indigenous rights norms, ibwas insufficient to encourage
compliance with international norms. Plausibly, ivation will further deteriorate with the
emergence of China as Cambodia’s dominant investdrsingle largest source of foreign
aid. Whatever ‘leverage’ international organizasiaand donors might have had over the
Cambodian government because of financial assistandiminishing. Chinese companies
have invested US$ 8.2 billion in Cambodia betwe@dc2and August 2012 (Coates, 2012),
while Cambodia has accumulated between US$ 2 bikind US$ 6 billion of debt to
China (May, 2012). China’s 2011 investment in Cadiddotals nearly 15 per cent of the
country’s GDP and 10 times the investment of théddinStates (Coates, 2012). The huge
influx of investment from Chinese firms is percelvey many as fueling corruption,
inhibiting progress on human rights, and as lingitihe ability of other donors to influence
the government (Campbell, 2012; Jeldres, 2012}dtgit & Nyiri, 2011; T. Miller, 2011,
Strangio, 2012b). At least nominally, multilateeald Western donors make their support
conditional on accountability, respect for humaghts, democracy and, occasionally,
indigenous rights. China, in contrast, is oftenldthiby the Cambodian government for
providing aid supposedly without ‘strings’ attachedrime Minister Hun Sen has
repeatedly blamed traditional donors for th@orhplicated conditiorigStrangio, 2012b),
while praising Chinese support for the absenceauoh £onditions and describing China as
Cambodia’s most trustworthy friend(Campbell, 2012).
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Of course, Chinese aid does come with conditiorts rapportedly, at high interest rates
(Heijmans, 2012; Lyttleton & Nyiri, 2011). Chineail is typically provided in the form of
loans for infrastructure projects such as roadslgbs, hydroelectric dams, and natural
resource exploration. It does not involve requiretador transparency, accountability, and
respect for rights of the kind that are routinehaehed to multilateral and Western aid and
that potentially undermine the interests of Camagdaeo-patrimonial elites. Since 1992,
Beijing has funded construction of more than 2,@800meters of roads and bridges in
Cambodia and currently supports 19 infrastructuogepts worth a total of US$ 1.1 billion
(Wong, 2012). Conditions attached to Chinese ait teo be relatively attractive to
Cambodia’s elite but particularly disadvantageoois @ambodia’s highland peoples. In
many instances, Chinese companies are accordatbges access to Cambodia’s mineral
and natural resources in return for aid (May, 200.2¥liller, 2011). According to the non-
governmental Cambodian Center for Human Rights,gibeernment granted 4,615,745
hectares in forest-, land-, and mining concession$07 Chinese-owned firms between
1994 and 2012, which accounts for half of the tatmhcession area and for about one
quarter of Cambodia’s 17 million hectares of adtigal land and forest (May, 2012).
Over-proportionally, these concessions are locatedndigenous homelands. Chinese
companies are also involved in at least six mayairdpower projects, several of which
were assessed by other donors and dismissed bassw/ibonmental and social concerns
(D. D. Gray & Kurtenbach, 2012; T. Miller, 2011)sAhe US-ambassador to Cambodia,
Carol Rodley, stated in a cable published by Walke the lure of Chinese and other
investment overrides serious consideration of theudative environmental and social
impacts of many dams throughout the counfguoted in: T. Miller, 2011). Naturally,
hydropower projects, too, are over-proportionadlgdted in the mountainous homelands of
highland peoples. In 2009, the reservoir and smaowg areas were logged and cleared for
the Stung Atai dam in Ou Saoum, the only commurtk &iChong majority, with the result
that “vast tracks of once-pristine land are left lookiilge a bombsité according to one
newspaper article (Titthara, Boyle, & Cheong, 201I3)e Lower Sesan 2 dam in Stung
Treng Province is set to displace 5,000 villagaer§eésan district alone and to deprive as
many as 100,000 people in Stung Treng and Ratar@kivinces of the ability to catch
fish (Baird, 2009a; Certo & Titthara, 2012; Nar@@12a). Highland peoples benefit little
from Chinese aid and investment but experience tivegampacts over-proportionally,
from the actual infrastructure projects as welfrasn the concessions that are granted to
Chinese companies in return.

One prominent case illustrates how Chinese aidcoeslthe ability of the international
community to influence Cambodian policy-making. Abal,000 families were violently
evicted from the Boeng Kak Lake area in the capdahake way for the development of
the land by a consortium including a company linkedigh-ranking Cambodian policy
makers and the Chinese Inner Mongolia Erdos Hontjjuastment Company. Following
complaints by NGOs, the World Bank’s independergpéttion Panel found the Bank-
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supported Land Administration and Management Ptojec non-compliance with
operational policies, because the project had daite provide land titles to lake side
residents (Inspection Panel, 2010). Therefore Woed Bank, which was lending about
US$ 50-70 million annually to Cambodia, suspendegthér loans in 2011. In contrast, the
Inner Mongolia Erdos Hongjun Investment Company plasiged to spend US$ 3 billion
in Cambodia, half of which is earmarked for bawsateloitation and processing in the
northeast (Weinland & May, 2011). The weakeninglugice of the international
community relative to that of China is further deraated by the illegal deportation of 20
ethnic Uighur asylum seekers in 2009. The Uighar€hina’s Xinjiang region are a large,
homeland-based national minority seeking greatéoreumy, an aspiration to which the
Chinese government is vehemently opposed (C6té2)20he group was fleeing from
persecution following a violent crackdown on prtges€Cambodia deported the group to
China, despite protest by the United Nations, timédd States, and human rights groups
and one day before a delegation led by Chinesepresident Xi Jinping arrived in Phnom
Penh with US$ 1.2 billion of grants and loan agreets (Colm, 2010; Jeldres, 2012: 90;
Mydans, 2009: 13). In cables published by Wikiled$S officials noted the questions this
incident raised dbout the non-transparent quid pro quos often digacto China’s ‘no
strings attached’ assistanteThey added thatChina’s conditions on assistance appear
more palpable to the RG{Royal Government of Cambodidhan other international
development partners’ ‘strings’, and could erodendioefforts to use assistance to promote
improved governance and respect for human rigliggioted in: T. Miller, 2011). In
response to the deportation, the US halted shimm@&h200 surplus military vehicles to
Cambodia. Promptly, China gifted 257 brand new tamyi trucks as well as 50,000
uniforms to the Cambodian military, in an apparaitémpt to demonstrate the superiority
of China’s support to Cambodia (Campbell, 2012)in@hs also among the countries that
explicitly reject the view that the internationaincept ‘indigenous people’ applies outside
European settler states (Kingsbury, 1999: 339; Kgkal 2005: 46). China likely does not
see the realization of international indigenoustsgnorms in Cambodia as being in its
interest. The realization of these rights wouldtcadict China’s position on international
rights norms as well as Chinese objectives in Calishsuch as access to natural and
mineral resources and contracts for large-scalesircture projects. Clearly, China’s
increasing influence at the expense of Cambodiatittonal donors makes application of
indigenous rights norms less likely.

7.7. The Complicity of the International Community

Further contributing to the disappointing recordirgernational indigenous rights norms
promotion in Cambodia is the insular, disconnected] often insincere character relevant
international initiatives have in the bigger pigunf cooperation with Cambodia.

Initiatives to promote indigenous rights have ramedi confined to small units within the

respective organizations, as marginal to mainstréamelopment cooperation as highland
peoples are to the standard operations of the Cdianibstate. In practice, international

229



organizations as well as bilateral donors promoieoael of economic development and
state-building that, in the absence of effectivatgxetion, is detrimental to the realization of
indigenous rights and mirrors the Khmer nation-ting) of the Cambodian state.

The international community at the global level ggaims indigenous peoples’ rights to
self-determination. In Cambodia, international migations and bilateral donors actively
support the government’s imposition of state autharpon highland peoples. They help
construct the institutional infrastructure of aioatbuilding state in highland areas, to
build the capacity and extend the reach of staséitiions that are controlled by the
political elites of the Khmer and operate exclubivim Khmer language. International
organizations in practice work with central-leveistitutions and favor system-wide,
undifferentiated, ‘national’ programs and designat tprivilege the language, institutions,
and norms of the Khmer majority. The internatiosammunity proclaims indigenous
peoples’ right to land and natural resources. Imkiadia, international organizations
accept the claims of the Cambodian state to th@slamd resources of highland peoples.
International assistance to the construction ofsma infrastructure in highland areas
facilitates in-migration, land and resource aligratand Khmer nation-building. These
trends undermine the future possibility of highlgrebples enjoying the rights indigenous
peoples have in international law and policy. Tlegedopment industry operates virtually
exclusively in Khmer and English languages andsletes myriads of reports, manuals,
action plans, research and policy papers, and ofloeuments between these two
languages. The process helps modernizing the lgegwd the majority but not the
languages of minorities. Like the Cambodian statégrnational organizations create
opportunities for Khmer speakers but rarely foraiges of minority languages. In these
and many other ways, the international developmedustry helps building public
institutions around a Khmer identity, and makingtthdentity a source of economic
opportunity, political power, and social presti§g. doing so, the international community
contributes to further marginalizing the bearersnohority identities. The international
community did contribute considerably to shapinglguand legal discourse pertaining to
indigenous peoples, such as by normalizing theondtiat highland peoples have group-
specific interest, by improving rights-awarenessoagn minority communities, and by
facilitating minority mobilization. However, the ternational community failed to
transform the power relations that undermine ingoyes cultures. Instead, it has provided
significant international legitimacy to these powelations, which involve a considerable
range of abuse of the rights Cambodia’s indigenmaples have in international law as
well as in domestic legislation.

7.8. Recommendations

Many members of Cambodia’s highland peoples seekadmtain the existence of their
groups as distinct societies and should be entiled enabled to do so. Measures to
enhance their political powers, economic opportesjtand social status are called for, as a
matter of equality and fairness between groups.oVercome systematic disadvantages

230



faced by highland groups, the application of indional indigenous rights norms is
normatively adequate and desirable. However, fypliaation of these norms is politically
unfeasible in the current situation, as above disiom of geo-political insecurity, neo-
patrimonial governance, long-standing norms of iethhierarchy, and patterns of
colonization demonstrate.

Further development on the current trajectory wauldermine future chances of realizing
international norms, such as by reducing the amadinand controlled by indigenous

communities, by diluting their territorial conceations, and by weakening indigenous
languages and institutions. Therefore, the intewnat community should adopt a

sequenced approach to promoting indigenous right€ambodia, with pragmatic, less
ambitious shorter-term measures that work progrelsitowards achievement of

international norms in the longer-term. To a vagyidegree, many of the measures
proposed in the following have the potential toifithe control the ruling party exercises
over Cambodia’s state institutions, to contradicdely shared norms of ethnic hierarchy,
and to be seen as compromising national securitgrefore, many of these measures will
be resisted by political elites, all while the mational community’s influence over the
political elite is decreasing.

The international community should use its dimimghinfluence in Cambodia more
wisely and more consistently. Protection of indigen peoples should be made a
concerted effort of all relevant donors. Within gbeorganizations, promoting respect for
indigenous rights should not be limited to specifiematic initiatives but mainstreamed
across relevant operations. International orgaiozatshould work towards harmonizing
their approaches. In order to consolidate the impédnitiatives across different sectors
and regions, closer cooperation is required toink@amal government agreement on a
strategy and a timeline with concrete, measurabéifiable steps to be taken to
progressively increase compliance with indigenaghkts norms. Such agreement would
make it easier for individual organizations andjgets to address the particular challenges
they face in specific reform sectors and regionterhational donors should define specific
outputs related to the improvement of the situabbmdigenous peoples in the design of
projects and specify clear accountabilities for ering disaggregated impacts with
specific indicators that capture indigenous peioept Efforts to engage indigenous
peoples and their representative institutions nigstmaintained through all phases of
projects.

A decentralized framework of governance offers oppoties for more inclusive
democracy and patrticipation and for improving thetgction of indigenous rights. It is not
politically realistic for entire provinces or digtts to be recognized as autonomous
indigenous homelands. In contrast, utilizing theneggal autonomy of communes and
capitalizing on the overall transfer of power todbcouncils is among the more practical
and realistic opportunities to create some measiireelf-government for indigenous
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peoples, and to incrementally enhance the cortm) exercise over themselves and their
cultures’ change. Efforts aimed at village-levelgde recognition of indigenous
communities and their communal land ownership shbel complemented with strategies
that draw on the power transfer to commune counSileh strategies would help create
larger, more viable, aggregated units capable @¥iging more effective governance and
economic management. Enhancing indigenous accessnmimnune councils would help
connect the promotion of indigenous rights to taegér decentralization effort, to the
considerable international system supporting itl endecision-making at higher levels of
the state. A multinational conception of citizemshnd of decentralization reform should
be adopted that recognizes indigenous groups aplge@nd particular villages and
communes as constituting parts of their homelaRdsvers relevant to the maintenance of
distinct indigenous cultures, such as pertaininglaod, natural resources, language,
conflict resolution, and education, should be desdl to village-level indigenous
institutions and commune councils controlled byigedous communities. A commune-
level majority of indigenous constituents is in manstances a necessary but by no means
sufficient precondition for highland groups to bBEindrom the empowerment of
communes. Therefore, indigenous groups should bbled to limit migration into their
villages and communes. Restricting in-migration idowprotect existing territorial
concentrations of particular groups and help mairttze integrity of their cultures. Where
appropriate, commune boundaries should be redrdamg athnic lines to ensure that
particular indigenous groups form a majority in espective constituency. The role of
customary institutions to handle certain kinds affticts and to oblige outsiders to respect
certain local customs should be formalized and rmesms introduced to safeguard the
human rights of minority and majority members alike

Several measures would contribute to making loaghaities more accountable to
highland communities and less dependent on highesld of the state, political parties,
and patronage networks. Village chiefs should leetet by villagers rather than selected
by commune councils. Voters in commune electiormukhbe able to select candidates
rather than political parties. Local political past and independent candidates should be
able to run in local elections. There should beemesd seats on commune, district, and
provincial-level councils for representatives ofgtiland groups, in proportion to the
indigenous population in the respective constitiemdt would be useful to create groups
or associations of councils in highland areas,ocagnfis for sharing experiences, building
the capacity of indigenous councilors, coordinatlyocacy strategies, and consolidating
the indigenous voice for participation in decisimaking at higher levels of the state. The
international community should continue to suppdne self-organization and -
representation of indigenous groups and to stremgtimks between different groups in
different parts of the country and regional anderinational advocacy networks and
alliances.
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The Khmer literacy requirement for councilor carades and other local state officials
should be dropped in highland communes and indigenongues locally recognized as
additional official languages. Knowledge of theaeduages should be included among the
selection criteria for public officials in the respive areas. Local languages should be
used in relevant public meetings alongside Khmed anitable interpretation made
available, to enhance democratic participation. fimmal legal and judicial systems, too,
should provide for the use of minority languagelse Tambodian state needs to learn the
languages of its indigenous citizens and to engageeaningful dialogue with them. This
would contribute to enhancing equality between edéht ethnic groups and promote
democratic deliberation at the local level. It wbehhance access of indigenous people to
public offices and state decision-making, help ¢euthe under-representation of highland
groups in state institutions, and improve the resp@ness of local governance to their
distinct needs. Laws and policy documents as veatebevant information materials should
be made available in local languages. Promotindipuise of highland languages would
contribute to recognizing, validating, and maintagnthese languages and the distinct
cultures they support, and to underlining that kpesaof these languages are not second-
class citizens. Persisting ethnic hierarchies amegiations of highland peoples as
undeveloped, traditionalist, collectivist, and baekd should be challenged and public
awareness of historical injustice and colonial mpooation promoted. The protection of
minority cultures should not preclude their modeation, development, and reform, and it
should accommodate indigenous aspirations to maaewithout becoming Khmer.

The international community should continue tolfeatie and help institutionalize dialogue
between indigenous communities and higher levelghef state. Indigenous people’s
participation should be built, in part, upon thaivn representative organizations. Capacity
building for state institutions should be paralielby efforts to build the capacity of
indigenous institutions, with a focus on the abilaf both to engage in meaningful
dialogue with each other. Specific mechanisms @ ¢onsultation and participation of
indigenous groups should be created. This shoutdude special representation on
relevant government bodies and veto rights forgecimaking with particular impacts on
indigenous groups, such as pertaining to largeesofilastructure and concession projects
in their traditional homelands. The internationahenunity should also seek to promote
minority rights at the regional level. PlausiblySBAN is in a better position than the UN
to respond to the particularities of state-miner#iations in its member countries and to
develop a sequence of reforms that would progrebsigad towards respect for a credible
local interpretation of international norms.

Most Khmers support the idea of having a separ#dte sand restricted access to
citizenship, explicitly in order to ensure the sual of Khmer culture and civilization.

External protections for highland peoples can lsifjad on the same grounds. Such
measures would not be privileges or special adgastaRather, they would compensate
for specific disadvantages faced by members ofgemthus groups and promote equality
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between the Khmer majority and highland groups a#l as freedom within highland

groups. A shift towards a more multicultural corto@p of citizenship will not be

accomplished in the short term, but it would cdnitée to ensuring that the value of
cultural membership is equally protected for Canidwoditizens of different ethnicity.
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