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Abstract

The last years have been affected by Covid-19
and the international emergency mechanism to
deal with health-related threats. The effects of
this period manifested differently worldwide,
depending on matters such as international re-
lations, national policies, power dynamics etc.
Additionally, the impact of this time will likely
have long-term effects which are yet to be
known. This paper gives a critical overview of
the Public Health Emergency of International
Concern (PHEIC) mechanism in the context of
Covid-19. It does so by explaining the legal
framework for states of emergency, specifically
in the context of a PHEIC, while considering its
restrictions and limitations on human rights. It
further outlines issues in the manifestation of
global protections and limitations on human
rights during Covid-19. Lastly, considering the
likelihood of future PHEICs and the known sys-
temic obstructions, this paper offers ways to im-
prove this mechanism from a holistic, non-zero-
sum perspective.

Zusammenfassung

Die letzten Jahre waren geprégt von Covid-19
und dem internationalen Notfallmechanismus
zur Bewiltigung gesundheitsbezogener Bedro-
hungen. Die Auswirkungen dieser Zeit zeigten
sich weltweit unterschiedlich, abhingig von den
internationalen Beziehungen, der nationalen
Politik, der Machtdynamik usw. Aufierdem
werden die Auswirkungen dieser Zeit wahr-
scheinlich langfristige, heute noch unbekannte
Folgen haben. Diese Studie gibt einen kritischen
Uberblick iiber den Mechanismus fiir internati-
onale gesundheitliche Notfille (Public Health
Emergency of International Concern - PHEIC)
im Kontext von Covid-19. Zu diesem Zweck
wird der rechtliche Rahmen fiir Notfille, insbe-
sondere im Zusammenhang mit PHEIC, erldu-
tert, und es werden die damit verbundenen Ein-
schrankungen und Begrenzungen der Men-
schenrechte betrachtet. In Anbetracht der Wahr-
scheinlichkeit kiinftiger PHEICs und der be-
kannten systemischen Hindernisse bietet dieses
Papier schlieffllich Moglichkeiten zur Verbesse-
rung dieses Mechanismus aus einer ganzheitli-
chen Perspektive.
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I Covid-19 - Public Health Emergency of International Concern

In December 2019, the World Health Organization (WHO) was informed of cases of pneumo-
nia of an unknown cause in Wuhan, China. Today this cause is better known as Covid-19, a
then newly discovered strain of the large Coronaviruses family that can cause disease. Most
people infected with it would experience mild to moderate symptoms and could recover with-
out special treatment. Some people may experience severe symptoms and might even die. This
is especially true for older people and those with underlying medical conditions like chronic
respiratory disease (World Health Organization, 2020; World Health Organization/Europe,
2020).

A month later at the end of January 2020, WHO’s Director-General Dr. Ghebreyesus declared
Covid-19 as a public health emergency of international concern (PHEIC) - an officially binding
situation describing WHO's highest level of alarm (TIME, 2020). A PHEIC is an event which
was defined in the International Health Regulations (IHR) of 2005. The IHR involves 196 coun-
tries, including all WHO’s member States. The aim of the IHR is to help prevent, protect, con-
trol and provide a public health response to acute health risks that have a potential for a global
spread of a disease. It should do so in ways that are proportionate and restricted to public
health risks, and which avoid unnecessary interference with international traffic and trade
(World Health Organization, 2019; World Health Organization, 2020).

A PHEIC is a serious extraordinary event that poses threat to public health to other States via
global transmission of disease and that potentially requires a coordinated global response. It
may have implications beyond national borders and could require immediate international
action (World Health Organization, 2019).

In order to discuss whether Covid-19 could be defined as PHEIC, the WHO organized its
Emergency Committee (EC) of 15 members composed of international experts. The EC con-
venes at least every three months for assessment and to consider changes. Its recommenda-
tions expire after this time period. Declaring a PHEIC can be done following collecting enough
data implying the situation is acute (and this precedes a similar procedure on a national level)
(Jee, 2020; Pavone, 2021; World Health Organization, 2019).

Then, on March 11th, 2020, the WHO used an unofficial term to describe Covid-19: pandemic
- meaning a global spread of a new disease (World Health Organization, 2020). In hindsight,
some law and health researchers and experts claim that the use of the word “pandemic” was
to invoke changes in the actions of most States. This was most probably done since many
member States did not act immediately after the legally binding PHEIC was declared
(Maxmen, 2021).

As it seemed that governments around the world have started grasping the gravity of the sit-
uation after the statement of March 2020, discourse and implementation of a state of emer-

gency became relevant on a national level across countries (Grogan, 2020; Maxmen, 2021).
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1 States of Emergency

A state of emergency comes from a governmental declaration due to a crisis, or an extraordi-
nary situation which poses a fundamental threat to the State or the nation. This state of emer-
gency can alter governmental operations, suspend civil, political and social life, and order cit-
izens for behavioral changes. This situation enables governments to act in ways they could not
act in under an ordinary legal framework. It could be essential and crucial for quick, efficient
responses during danger. Such dangers can vary and can include wars, natural disasters, civil
unrest or epidemics (Cornell Law School: Legal Information Institute, n.d.; DCAF - Geneva
Centre for Security Sector Governance, 2005, Diakow & Hefern, 2022; Meyer-Resende &
Prillwitz, 2020).

The use of the state of emergency is not rare, yet usually more common in dictatorial regimes.
Regarding the state of emergency, two aspects are apparent: 1) a legal framework based on
constitution and legislation; 2) an operational framework that involves organizational struc-
tures and strategic plans. The legal framework must pay regard to the operational needs, and
the operational framework must do the same for the legal framework, including international
law. A state of emergency can be based in a dedicated law or in the constitution. In some cases,
a de-facto state of emergency could occur when States advance measures equivalent to those
of such a state, without a declaration. Emergency laws can differ between countries, as well as
from one state of emergency (e.g. war) to another (e.g. natural disaster) (DCAF - Geneva Cen-
tre for Security Sector Governance, 2005; Meyer-Resende & Prillwitz, 2020; United Nations
Office of the High Commissioner for Human Rights, 2003).

International human rights law also addresses and defines a state of emergency: according to
International Covenant on Civil and Political Rights (ICCPR) (Article 4.1) - “time(s) of public
emergency”; the European Convention on Human Rights (ECHR) (Article 15.1) and the Euro-
pean Social Charter (ESC) (Article F.1) add “war”; the American Convention on Human
Rights' (ACHR) (Article 27.1) addition of “public danger”. There are some differences such as
the ACHR describing a threat against “the independence of security of a State”; and the IC-
CPR, the ECHR and the ESC suggesting this threat is to “the life of the nation”. At the end,
deciding whether a situation is acute or not, is up to national governments” understanding of
the emergency and the needs relating to it. (Emmons, 2020; International Justice Resource Cen-
ter, 2020; United Nations Office of the High Commissioner for Human Rights, 2003).

Due to the necessity to act quickly and efficiently to the threat, implementing emergency laws
can lead to a shift of power to the executive, or to the central government in the context of a
federal system. Administering emergency laws can then result in restricting and even in sus-
pending human rights. The suspension and restriction of human rights must be in accordance

with international human rights law. And though international human rights law gives
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definitions and means for States to work with and under, during states of emergency, these
are limited. A claim I would like to better explain in the following sections (DCAF - Geneva
Centre for Security Sector Governance, 2005; International Justice Resource Center, 2020;
Meyer-Resende & Prillwitz, 2020).

2 Restrictions and Suspensions of Human Rights

Decisions on when and whether certain rights can be restricted are a result of experts” debates
in the context of various treaties concerning protection and promotion of human rights. Over-
all, there are more than a dozen universal and regional treaties for the legal protection of hu-
man rights. Each instrument has a monitoring body composed of a committee of experts which
is responsible to observe and check the States parties. These legal means are based in and in-
spired by the Universal Declaration of Human Rights signed post WWIIL. Among these treaties:
the ICCPR; the International Covenant on Economic, Social and Cultural Rights (ICESCR); the
Convention against Torture and Other Cruel; Inhuman or Degrading Treatment or Punish-
ment; the ECHR; the ACHR; the ESC etc. (Diakow & Hefern, 2022; Emmons, 2020; Interna-
tional Justice Resource Center, 2020; United Nations Office of the High Commissioner for Hu-
man Rights, n.d; United Nations Office of the High Commissioner for Human Rights, 2003;
UNFPA, 2004).

It is worth holding in mind that limitations on human rights can be seen through a lens of a
legal continuum. It is possible to use limitations in times of emergency, but these must not
eliminate the core of the rights intrinsic to the human person. Thus, States cannot derogate
from their obligation to respect human dignity. Some limitations to human rights are referred
to as “ordinary”, such as a limitation on freedom of assembly, since these limitations can be
imposed permanently during routine or normal times. At the other side of this spectrum are
derogations which are meant for times of emergency and are considered “extraordinary limi-
tations'. These require unusual means and for some human rights, suspension is never appli-
cable, like in the case of the right to life (International Justice Resource Center, 2020; Meyer-
Resende & Prillwitz, 2020; United Nations Office of the High Commissioner for Human
Rights, 2003).

Four treaties have derogation clauses that legally allow to temporarily suspend protected
rights during national states of emergency. These share some similarities but also differences.
These treaties include the global ICCPR (Article 4.2) and the three regional treaties: the ACHR
(Article 27.2), the ECHR (Article 15.2), and the ESC (Article F). In the case of the ICCPR, the
ACHR and the ECHR - some protected rights can be suspended in states of emergency, while
in the case of the ESC - all protected rights can be suspended during states of emergency. The
ICCPR, the ACHR and the ECHR all agree on the non-derogability of the following rights
under any circumstances: the right to life; prohibition of slavery and torture; the right to free-
dom from retroactive legislation. The ICCPR as well as the ACHR also include the right to
legal personality; and the right to freedom of thought and religion (Diakow & Hefern, 2022;
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Emmons, 2020; International Justice Resource Center, 2020; United Nations Office of the High

Commissioner for Human Rights, 2003).

Concerning the non-derogability of other rights, some differences exist between these bodies:
the ICCPR states the prohibition on imprisonment for inability to fulfill a contractual obliga-
tion (Article 11); the ECHR mentions the prohibition of the use of death penalty in times of
emergency (Protocol 13, Article 2) and the protection from double jeopardy (Protocol 7, Article
4.3). The ACHR includes the longest list of non-derogable rights and covers also: continued
observance of humane treatment while in custody; the right to freedom from forced labor;
rights of the child and the family; rights of name and nationality; and the right to participate
in government (Diakow & Hefern, 2022; Emmons, 2020; International Justice Resource Center,
2020; United Nations Office of the High Commissioner for Human Rights, 2003).

Nonetheless, the mentioned treaties entail provisions with some criteria that must be met for
the use of suspension of rights. These include: derogations must be proportionate to the crisis;
be necessary for protecting the nation and responding to the threat; must not discriminate on
the basis of race, color, sex, language, religion, or social origin; must remain compatible with
the State’s other international law obligations; and must last only as long as necessary (the
ICCPR Article 4.1; the ACHR Article 27.1; the ECHR Article 15.1; the ESC Article F.1). Other
than that, as in the case of interpreting the definition of the state of emergency, national gov-
ernments can interpret the extent and the character of a suspension (Diakow & Hefern, 2022;
Emmons, 2020; International Justice Resource Center, 2020; United Nations Office of the High

Commissioner for Human Rights, 2003).

In addition to all of the above, each signatory state that wants to derogate from rights during
a crisis is obliged to inform the relevant body (ICCPR Article 4.3, ACHR Article 27.3, ECHR
Article 15.3, ESC Article F.2). This must include the reason and the rights that have been sus-
pended. Again, some differences exist between the bodies also when it comes to this matter:
the ACHR requires governments to provide in their notice the date in which the suspension
will end; the ECHR, the ESC and the ICCPR do not require this estimation but require a later
notice once the situation is no longer threatening as well as of the restoration of rights. None
of these bodies require a precise timeframe to announce any of these mentioned statements.
In addition, there are no clear negative implications for States who do not inform the relevant
bodies on a state of emergency, nor is there a settled legally binding timeframe within which
rights should be restored. Hence, states of emergency may serve as a convenient framework
for continuous and unjustified violations of human rights, if and when leaders of national
governments wish to do so (Diakow & Hefern, 2022; Emmons, 2020; United Nations Office of
the High Commissioner for Human Rights, 2003).

However, one regional body that has not been stated so far as it does not include provisions
allowing rights to be suspended during states of emergency is the African Charter on Human
and Peoples” Rights (ACHPR). The African Commission on Human and Peoples’ Rights de-

clared that a state of emergency cannot be called on and used to justify and allow violations of
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the ACHPR. Even so, the ACHPR does require protecting people’s health (Article 16.21). Also,
when looking at the constitutions of the ACHPR’s State parties it seems as they have not taken
the adequate legal means to ensure compatibility with the charter. Consequently, many con-
stitutions of African States actually hold derogation clauses (e.g. constitution of Ethiopia 1995
(Article 93.4); constitution of Angola 1992 (Article 52); constitution of Cape Verde 1992 (Article
26); constitution of Uganda 1995 (Article 44) etc.) (Ali, 2013; United Nations, 2018; African

Commission on Human and Peoples' Rights, 2020).
3 Restrictions and Suspensions of Human Rights during PHEICs

For the case of human rights and a PHEIC, additional limitations are present and are not ex-
plicitly time restricted. Even if States have not officially declared an emergency, they can still
limit individual rights under international human rights law. The ESC allows for restrictions
on all rights (Article G.1). In some treaties, States should take extra steps to protect public
health in a PHEIC: the ACHPR (Article 16.21); the ICESCR (Article 12.2.c), the ESC (Article
11.3). Additionally, the ACHPR, The ICCPR, ACHR, ACHR differently allow restrictions on
the following rights: freedom of assembly (ICCPR Article 21, ACHR Article 15, ECHR Article
11.2, ACHPR Article 11); freedom of movement (ICCPR Article 12.3, ACHR Article 22.3, ECHR
Protocol 4, Article 2.2, ACHPR Article 12.2);the right to practice religion (ICCPR Article 18.3,
ACHR Article 12.3, ECHR Article 9.2); freedom of expression (ICCPR Article 19.3b, ACHR
Article 13.2b, ECHR Article 10.2); freedom of association (ICCPR Article 22.2, ACHR Article
16.2, ECHR Article 11.2; and the right to private and family life (ECHR Article 8.2) (Diakow &
Hefern, 2022; Emmons, 2020; United Nations Office of the High Commissioner for Human
Rights, 2003).

All of the above imply that despite procedures, criteria and limitations on States under a
PHEIC, States are actually able to suspend some human rights for an indefinite period of time,
and in some cases, even without official declaration. In other words, this creates more condi-
tions for rights” violations and abuse of power under the claim of public health (Diakow &
Hefern, 2022; Emmons, 2020; United Nations Office of the High Commissioner for Human
Rights, 2003).

Surely there are ways to monitor and enforce States’ restrictions and proportionality of actions
on an international level. This can be done through international courts and active regular
monitoring procedures. Putting aside Covid-19 social distancing limitations for a moment, in-
dividual claims on abuse under the ICCPR and the ACHR can be examined under the relevant
bodies. This can be done assuming the individual lives in a State that has ratified the treaty,
and only after they have exhausted all domestic legal means- a slow and long process. For the
Americas only hearings are possible brought via the IACHR. As for monitoring, such bodies
exist on an international and on a regional level. While it can be efficient for raising red flags
regarding violations of human rights, it lacks meaningful actions that can actually stop such

abuses from continuing to occur. It is thus hard to imagine how emergency state related abuses
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could be addressed at the time of the emergency and affect it while it is happening (Emmons,
2020; United Nations Office of the High Commissioner for Human Rights, 2003; United Na-
tions Office of the High Commissioner for Human Rights, 2005).

III  Practice during Covid-19

1 Protection of Human Rights during Covid-19

Despite the mentioned struggles, and to counteract dangers of abuse, various regional and
global bodies released statements or guidelines for States to deal with the crisis while respect-
ing human rights and observing the law. Among these bodies are the Office of the High Com-
missioner for Human Rights (OHCHR); the Council of Europe (CoE); the ACHPR; the Inter-
American Commission on Human Rights (IACHR); the Inter-American Court of Human
Rights (IACtHR); ASEAN Intergovernmental Commission on Human Rights (AICHR); Or-
ganization of American States (OAS); the UN human rights treaty bodies and the Secretary-
General of the UN (African Commission on Human and Peoples' Rights, 2020; International

Justice Resource Center, 2020; International Justice Resource Center, 2021; Just Security, 2020).1

These bodies covered relevant issues concerning human rights. Of course, due to the declara-
tion of a PHEIC, priority is given to protection of health and specifically issues directly relating
to the Covid-19 virus. Nevertheless, States were called to respect international human rights
law; and pre-existing health conditions and access to treatment for people suffering from var-
ious health conditions, while setting a certain priority for access to treatment (D"Aeth, et al.,

2021; International Justice Resource Center, 2021).

Other than that, among the rights and issues that were given more focus by UN bodies and
the three main regional bodies (Inter-American, African and European) we can find for in-
stance states of emergency and limitations and suspensions on rights; the right to protection
of health; access to information and media freedom; systemic racial discrimination and hate
speech; rights of children; rights of migrants, asylum seekers, refugees and IDPs; rights of
LGBTQIA+ persons; women's rights and gender-based violence etc. Of course, these various
bodies emphasized different matters according to the understanding of the previous and cur-
rent situation, and in relation to the context of the region/State it was addressing. To name
only a few examples: the UN special procedure warning of Uganda from using emergency
power to violate human rights of LGBTQIA+ persons; the call on Bulgaria to stop hate speech
and discrimination against Roma; and warnings of unsafe conditions for detainees (prisons,
migrants and others) in the Americas, Belarus, Egypt, El Salvador, Eritrea, Iran, Israel, Kyr-

gyzstan, Peru, Syria, and the United States (African Commission on Human and Peoples'

1 For a compilation as of 2021, cf. https:/ /ijrcenter.org/covid-19-guidance-from-supranational-hu-
man-rights-bodies/ #Inter-American_Human_Rights_System
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Rights, 2020; International Justice Resource Center, 2020; International Justice Resource Cen-
ter, 2021; Just Security, 2020).

It is worth noting that due to reasons like diverse contexts of different places in the world; the
multiple human rights bodies that were (and were not) mentioned so far; and the current
structure of States and their way for collaboration- guidelines and interpretations may differ,
overlap, compete and clash. This can cause confusion and can also complicate the implemen-
tation and monitoring of the guidelines. There can also be confusion for governments in regard
to which guidelines they should prioritize in a novel state of emergency, in case these are not
legally binding. Perhaps despite and in part due to the amounts of relevant information States
received from human rights bodies, an overall sense of overwhelm has been present- to indi-
viduals as well as to States’ officials and employees. There seems to be an issue when it comes
to dealing with the situation in a coherent and manageable way simultaneously, due to the
complexity of managing a PHEIC or perhaps a global state of emergency of any sort (Interna-
tional Justice Resource Center, 2021; Just Security, 2020). Covid-19 is the 6th time a PHEIC has
been declared, and as noted in Dr. Ghebreyesus statement of March 2020 - the WHO have
never seen before a pandemic that can be controlled at the same time (World Health Organi-
zation, 2020).

In addition, regional and global human rights bodies themselves had to quickly adapt and
change according to this new situation, sometimes without sufficient knowledge of how to do
their own work in light of the new virus. At times, work had to be done even without the
necessary infrastructure for doing it virtually, when that option was possible and not limited
by e.g. physical visits or lack of access to internet (of persons in the world). This is in reference
to Covid-19’s social distancing recommendations and the lack of necessary biological, epide-
miological and medical knowledge, due to the virus’ novelty. All of this caused postponement
of sessions, hearings and visits. Thus, work on protecting and promoting human rights has
suffered limitations, especially, but not only, in the beginning of the pandemic. Meaning, per-
sons around the world were also more exposed to violations of their rights by States” govern-
ments. For human rights bodies, adapting the work environment and style to Covid-19’s lim-
itations were an opportunity to create new methods and combine them with the old ones. In a
somewhat digitally connected world, they could prioritize transparency; access to information
in as many languages as possible; security and privacy, while remembering the areas and per-
sons that are not connected in this way to ensure their inclusion (Ward, 2020; Ochoa & Reins-
berg, 2020).

2 States and Human Rights during Covid-19

As for States” compliance with the mentioned guidelines and laws during Covid-19, I would
like to suggest an overall albeit non-exhaustive perspective. Firstly, it is worth noting that the
WHO still considers Covid-19 as a PHEIC also today in the beginning of 2023 (World Health

Organization, 2023). As for States” behavior, the International Institute for Democracy and
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Electoral Assistance (International IDEA) report (International IDEA, 2021) on the state of de-
mocracy in the world, considered the Covid-19 crisis as well as other aspects, e.g., the level of
democracy prior to the crisis, the impact of the crisis on democracy. The report was published
at the end of 2021 and is based on data gathered in the preceding four years as well. According
to the report, the crisis has exacerbated the trend of authoritarianism worldwide. As per their
democracy scale, seven countries moved towards democracy while 20 countries have moved
towards autocracy. IDEA states this has become a serious issue since those include some of the
world’s largest countries: Brazil, India and the US which represent more than 30% of the
world’s population. Actually, only 9% of the world’s population is living in high-performing

democracies.

The report (International IDEA, 2021) notes that while attempting to take necessary measures
to protect public health (by stopping the spread of misinformation as well), as States are legally
obliged to do, at least 64% of national governments worldwide took disproportionate action
to do so. These include for instance limitations on freedom of movement; freedom of speech;
children’s right to education. Unicef mentions that more than 27 million Filipino students did
not have any in-person classes (as in four other countries), and more than 29% of primary
students worldwide do not have access to remote learning (UNICEF, 2021). Moreover, back-
sliding democracies (like Hungary, Poland, Slovenia but not only) have weakened the rule of
law and the civic space during Covid-19 while significantly weakening checks on government
and civil liberties, e.g. freedom of expression, freedom of association and assembly (Interna-
tional IDEA, 2021).

In IDEA’s report of 2022 (IDEA International, 2022), focus is not on Covid-19 yet its impact is
still mentioned. For instance, it is stated that Covid-19 crisis enabled highlighting the inequal-
ity within and between States worldwide, which contributes to the public’s frustration. Addi-
tionally, Covid-19 has had a negative impact on economy, especially in countries that score
low on their democracy scale. An analysis of the state of human rights during Covid-19 by
Gostin et al. (2022) overall aligns with and strengthens IDEA’s reports” findings: States” per-
formance during Covid-19 generally contributed to inequality and inequity (e.g., health, edu-
cation, food) and failed to protect the public’s health. Many populist leaders and authoritarian
leaders have ignored scientific recommendations, as well as legal guidelines, and imposed se-

vere restrictions on people’s freedoms (e.g., movement, expression).

Another research (Lenton, Boulton, & Schefer, 2022) observed more than 150 countries and
examined their resilience to Covid-19 (by considering the nation’s decay rate of daily cases or
deaths from peak levels). The researchers found correlative evidence that trust within society
promotes resilience to an epidemic. The more people trusted that most people in their society
are trustworthy, and the more their governments adopted adaptively strict Covid-19 policies,
the more resilient these countries were to the pandemic. In such a society, vaccines were seen

as a sign of a social contract. The researchers mention that with time, resilience tended to
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decline. They state that all of these findings are congruent with past studies in the context of

epidemics.

And while protecting health is of the greatest importance at times of a PHEIC, worrying limi-
tations on the right to health have been a share of States” performance as well. Vaccination
inequality is one matter I would like to address as it has an effect on a global scale. The WHO
raised this issue and warned of the risk of prolonging the health crisis, thus continuing viola-
tion of rights and normalizing restrictions on basic freedoms (World Health Organization,
2021). The discourse has included the need for a Covid-19 vaccination patent waiver. Despite
many national leaders speaking of the right to health, a patent waiver is a matter of contro-
versy, as this can have an effect on higher-income States” economies (Ekstrom, et al., 2021;
Human Rights Watch, 2021). In November 2021, the International Commission of Jurists pub-
lished a statement (signed by 140 experts globally) arguing that member States of the World
Trade Organization (WTO) who are also part of either the ICCPR or the ICESCR have to at
least not oppose such a waiver (icj- International Commission of Jurists, 2021). Since when

opposing or blocking it, they are not obeying their legally binding obligations.

This is despite the new donor-funded COVAX mechanism that was initiated to speed up de-
velopment, production and access to vaccines worldwide. It is led by WHO, Gavi- the Vaccine
Alliance (Gavi) and the Coalition for Epidemic Preparedness Innovations. COVAX is part of
the Access to COVID-19 Tools (ACT) accelerator and 190 countries are part of it (92 are eligible
for vaccine donations). Though, sufficient tools are only part of the issue since collaboration is
needed as well to solve it. And despite all the different legally binding means that exist to
tackle this issue, States have not been fully compliant. Thus, serious concerns and questions
arise in regards to what can be done next, both in regards to ending the current pandemic and

for plausible future situations (World Health Organization, n.d.).

IV  Conclusions and Recommendations

Experts worldwide repeatedly warn of such future situations and mention the dangerous role
climate change plays in them (Gupta, Rouse, & Sarangi, 2021). The WHO warned of optimal
conditions for new variants and with the January 2023 prolonging of the PHEIC the emergency
of Covid-19 is still here (United Nations, 2022; World Health Organization, 2023). It seems we
are left with an extremely challenging task for the future. With so many restrictions on human
rights in the past years, their future implications on people’s lives in various aspects such as
financial well-being, overall health, and well-being- concerns are valid. It is then crucial to ask
if and how to switch from emergency to routine, while ensuring reflection and learning from
the past. It is necessary to look back at the last years, while integrating experience and
knowledge from previous PHEICs and other health events that did not meet criteria for this

definition, and start defining and implementing conclusions, so to better our future.
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1 Improving the Protection of Human Rights During Future PHEICs

Indeed, many others have been asking similar questions and it seems as if one possible solu-
tion for the situation will be a new so-called pandemic treaty, or a new WHO convention that
will address prevention, preparedness and response in times of PHEICs, and is supposed to
be prepared by 2024 (World Health Organization, n.d.). It is too soon to draw any conclusions
regarding the work of this future body or instrument, yet doubts have already risen, perhaps
due to the fact that the support for the treaty is voiced by some higher-income States who have
been exhibiting a behavior that is impeding the global efforts to end Covid-19, specifically in

regards to vaccination equity (Wenham, Eccleston-Turner, & Voss, 2022).

It is my opinion that considering at least some suggestions different scholars and practitioners
from various disciplines have proposed so far is of great value. That is if we, as individuals as
well as a collective of the human species, would like to learn from the past and bring change
and hope to our possible futures. This is of course relevant if we would like to coherently
address the struggle of crises management and aim to prevent States” unnecessary dispropor-
tionate actions towards people, which actively induce suffering and infringe on their free-

doms.

Before I elaborate on a few issues I find importance and interest in, I would also like to name
some recommendations experts made: create a clear set of priorities for times of PHEIC that
consider context holistically and look beyond cost-effectiveness; create clear health prioritiza-
tion for PHEICs (Williams, et al., 2021); update mechanisms to prioritize marginalized groups;
involve individuals from disproportionately affected communities as equal partners in all the
PHEIC aspects (Zweig, Zapf, Beyrer, Guha-Sapir, & Haar, 2021); increase communication be-
tween relevant global legal bodies; subject public health limitations to the same procedure as
derogation clauses; establish time-specific reporting for governments during PHEICs (Em-
mons, Limiting Human Rights during Pandemics: Recommendations for Closing Reporting

Gaps and Increasing International Oversight, 2021).

In regard to the issues I wish to address in more detail, they can be divided into two: the do-

nation-based treatment mechanism and the mechanism of a PHEIC.
2 Reforming the Donation-based Mechanism

As for the first issue, we have witnessed in the last years many efforts around vaccination
equity, some of which took place in the legal arena as mentioned above, since the COVAX
mechanism did not sufficiently address the issue of vaccinations, as well as other treatments
and diagnostics. In December 2022, the 164 WTO member States were to agree whether a pa-
tent waiver will include all relevant means for addressing Covid-19 (all treatments and diag-
nostics) or simply vaccinations, as has been reached in June 2022 as a compromise (Gostin, et
al., 2022). As the WTO agreed to postpone this decision (WTO - World Trade Organization,
2022), it seems that this path will take time and will possibly not address all the means and
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topics necessary for successfully ending Covid-19 soon. Therefore, I would like to emphasize
past suggestions (Ecleston-Turner & Upton, 2021) to reform the donor-based mechanism de-
sign in such a way that would invest more funds in building the proper infrastructure that can
enable lower-income States in mitigating the next pandemic, as well as the current one. These
States often do not have the proper facilities and infrastructure to administer the e.g. donated
vaccinations, and such an investment could actually support these States” ‘means’, or the abil-
ity to deal with the PHEIC, in a more relevant way for them. It could also potentially break
their dependence on higher-income States” willingness to share and not hoard the treatments,

or the ‘ends’.

3 Creating a Time-bound Reporting and Monitoring Procedure for States’

Limitations and Derogations on Freedoms

Regarding the second issue, as others have raised (Pavone, 2021; World Health Organization, 2021),
there seem to be issues with different aspects of the PHEIC mechanisms. One aspect of importance
recommended by Emmons (2021) is to create a clear reporting procedure for limiting and derogating
freedoms during PHEICs. States currently must notify their respective continental or international bod-
ies immediately on derogations, yet in practice, Emmons states, this is not the case. In the new scenario,
States should indeed immediately report to treaties or any relevant international bodies regarding the
rights they impose limitations on, while including the expected duration of such limitations or deroga-
tions. Additionally, as limitations and derogations may be extended in case the PHEIC continues, the
new procedure should require for any extension to be timebound with a clear explanation on the decision

to prolong it.

Though, creating a reporting procedure alone will probably not suffice and should be accom-
panied by a mechanism of monitoring and evaluation. This could also be under the responsi-
bility of relevant treaties and bodies, so to ensure limitations on freedoms are both justified
and proportional, and to assure States” responsibility to their citizens. A monitoring, evalua-
tion and accountability mechanism was also offered by the WHO (2021) in the context of re-
viewing the IHR during Covid-19, since it currently does not include a tool that examines
States’” (or WHO’s) compliance with all their obligations. In my view, such a mechanism can
pay attention to issues related to limitations and derogations of freedoms and recommend,
order, or instruct other relevant bodies, that were previously mentioned in this article, to mon-
itor and evaluate States” behavior on this matter. This change could increase the credibility of
the IHR, the WHO, States and any other formal relevant entity in the eyes of the public, and

in return may improve compliance with the PHEIC guidelines, among others.
4 Standardized Criteria to Declare and to End a PHEIC

Another aspect to address is the procedure around the decision to declare and end a PHEIC.
The procedure of declaring a PHEIC was explained earlier, yet I have yet to mention in which

way does a PHEIC end. A short explanation for this is that the criteria for meeting a PHEIC
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should not be present (Ravelo, 2022b). Though this may seem simple, it is apparent that even
the declaration of a PHEIC could be a matter of controversy (Ravelo, 2022a) as comes up for
instance from the analysis of Mullen et al. (2020). The latter examined the rationale behind the
ECs decisions to declare a PHEIC in the past nine events that were indeed declared as such.
Among their findings, the authors mention the inconsistency and application of the three cri-
teria of the IHR for a PHEIC. Meaning, comparing the decision-making processes behind the
nine PHEIC declarations, the researchers observed different interpretations and evidence to
justify the ECs” decisions in the different events. The authors list several steps the WHO and
the EC specifically can take so to improve standardization of the process: e.g., create clear
guidelines for interpreting the IHR; include global health law experts in the EC; provide clear

standardized statements that include evidence and reviews of the ECs” discussions.

It is my understanding that creating a transparent, systematic procedure for the declaration of
a PHEIC will consequently affect the decision-making process regarding its termination. A
continuation of a vague non-standardized decision-making procedure can be vulnerable to
e.g., biases and unrelated interests in affecting a PHEIC. This can be extremely dangerous in a
more unstable political context or a back-sliding democracy for example (but not only). When
considering human rights and the limitations on them we have witnessed in the past years, it
seems vital for me to update the mechanism and ensure clear criteria for the matter. I envision
this to be a long complex procedure that must be discussed in an interdisciplinary manner,

e.g., law, health, epidemiology, but not limited to these arenas solely.
5 Adopting a Pragmatic Yet Nuanced Approach to the PHEIC Mechanism

The final aspect I would like to address regarding the PHEIC mechanism is its modification
from a dichotomous one into a graded one. Obviously, for this recommendation and all of the
above-mentioned recommendations, the process of categorizing and quantifying in objective
measures will most likely not be an easy process, yet in my opinion, it is a necessary one. It is
also important to remember definitions are not absolute and if future challenges require

changes, it is of importance to reconsider past understandings.

As for the graded mechanism, different suggestions have been made in the past (e.g. (Wilder-
Smith & Osman, 2020; Berlin Institut fiir Globale Gesundheit, n.d.)) and while they vary in
their approaches they do share in common the idea of changing the PHEIC's binary character
as it entails hindrances for successfully dealing with a PHEIC and even the attempts to miti-
gate it before it becomes an international concern. Specifically, by the time the EC declares the
PHEIC, the situation is sufficiently acute, thus the health concern has already spread interna-
tionally. Adopting a more nuanced alarm system can allow States to notify the relevant body
in earlier stages, so to prepare other States and try to minimize effects on a global or continental
level. Surely, as with any international matter that requires States’ collaboration and honesty,

concerns around a graded approach have been raised in the past (Wenham, C. et al., 2021).



14
IV Conclusions and Recommendations

Indeed, the question arises- what if some or all States hesitate and refrain from collaborating
due to possible implications such as economic ones, thus impeding dealing with a PHEIC,
perhaps even more compared with the binary approach. This can be especially true for States
that have less of an economic or political leverage over others, and that could suffer severe
consequences for collaborating in the current understanding of power dynamics. I would like
to suggest this matter to be addressed and discussed in different settings (nation-based, sector-
based, etc.) via the WHO’s platform for instance, by different representatives from States and
other entities dealing with trade, travels, finances, law, human rights, health, development
etc., while being led and shaped by experts who hold both theoretical and practical experience
on Game Theory with a special focus on non-zero-sum games (psychologists, mathematicians,
mediators etc.). I believe this approach can help ensure efforts are made towards fair and sus-
tainable solutions for all stakeholders involved (those of whom I have mentioned and did not
mention), as well as support us in finding solutions that do not necessarily result in win-lose
situations. Win-lose solutions are at least part of the motivation for States to not comply with
a graded PHEIC mechanism, as well as with other global mechanisms. A part of the solution
for some stakeholders’ fears can be motivation by incentives. Meaning, if a State is reluctant to
share data due to economic loss, it should be offered an appealing economic incentive in re-
turn, or one that has economic implications. Such a process of course requires monitoring as

well, as to ensure reliability and validity of data.

Overall, when the collaboration’s outcome is perceived as a punishment or as a loss, stake-
holders are far less likely to engage in such a process out of their own choice. Other stakehold-
ers may try to force them to engage, as is usually the case in the narrow understanding of
power relations as power-over, thus also eliminating the possibility for collaborative work
which is more sustainable. Another way is to engage all relevant stakeholders in an authentic
dialogue, facilitated by the actors I mentioned above, with the aim of a transformational pro-

cess, such as the one I proposed or others.

As a last note, it may be worth remembering that even during the times of Covid-19, the pro-
vision of universal health care remained a priority for WHO (Nature, 2021). Perhaps that is
since it is at the core of so many hardships occurring (before and) during the pandemic. Strug-
gles that would probably continue and affect our transitioning and recovery post this state of
emergency. Maybe we can embrace this crisis for transformation and grasp the meaning of

interconnectedness- that no one is safe until everyone is safe.
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