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INTRODUCTION 

The painstaking work for the codification of human rights, witnessed 
since WW II, will not serve any purpose without effective means of en
suring that states enforce these norms. How can states be made to ob
serve their international human rights obligations, and what can be done 
if they fail to do so? The answer to this question, and not the elegance of 
the formulations of the rights themselves, is the aim of this work. This 
answer can be found in the twin requirements of standard setting and 
standard keeping.1 For more than half a century, efforts have been con
centrated in the formulation of international human rights in different bi
lateral and multilateral agreements to serve as hallowed guiding princi
ples for states' conducts towards their subjects. The weak enforcement 
mechanism of international law, especially human rights agreements, 
and the fact that nearly every aspect of the human rights norms has 
been touched on and encapsulated in the various human rights agree
ments, has now prompted the shifting of attention towards the question 
of how to make states implement these rights. 

The enforcement of states' human rights obligations means to make 
those states found in violation of their international human rights under
takings resume the fulfilment of such rights. It is a way of making these 
states accountable for their assumed human rights responsibilities. Here, 
accountability follows responsibility. Enforcement of these obligations 
does not necessarily entail force. It is a means of making states found 
wanting, or actively violating their human rights responsibilities, start 
practising and conforming to international human rights standards. These 
methods stretch from peaceful to coercive means - force being employed 
when all else fails. 

The widely accepted definition of human rights, and its classification into 
different generations, has left the impression that the international en
forcement of human rights refers exclusively to those subjective rights 
and freedoms inherent in every human being, and not to economic and 
cultural rights. Louis Henkin, while favouring the recognition of economic 
and cultural rights as human rights, defined the subject in a way that 
leaned towards the enforcement of the first generation of human rights, 
comprising mainly negative rights and freedoms. According to him, "hu
man rights are those rights, liberties, immunities and benefits which, by 
accepted contemporary values, all human beings should be able to claim 

Higgins, Rosalyn, Some thoughts on the implementation of human rights, UN-BullHR, 89/1, 60, 
60, 62. 
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as of right of the society in which they live".2 And Forsythe conceives of 
human rights as rights available to every human being for the protection 
of his or her dignity and personality.3 Common elements of these defini
tions are: (a) recognition of every human being as a subject of the rights; 
(b) availability of the enforcement mechanism to every person; (c) an in
stitution, a state, against which the claim is made; (d) enforceaoility of 
the rights, i.e. they "must be capable of being enforced"; (e) recognition 
and acceptance oi the human rights norm; (f) the benefit of the norm for 
the protection and development of the human being; (g) universal appli
cability of the rights (of the society in which they live); (h) the natural
ness, inviolability and absoluteness of the norm (claim as of right). In 
spite of the dual interpretation that the word "benefit" could be suojected 
to (like serving political or economic ends), other elements of the defini
tions overwhelmingly lead to the conclusion that the authors recognised, 
for practical purposes, mainly political rights and freedoms. International 
enforcement of a state's human rights obligations concentrate mainly on 
those negative subjective rights of the individual, and less, if at all, on 
those programmat c governmental pursuits as are inherent in the obliga
tions imposed by economic and social rights, which, by their nature, defy 
any justiciability. 

The protection of human rights primarily falls within the domestic jurisdic
tion of the state. An individual is first and foremost a subject of a sover
eign state. In most cases he comes into contact with international law 
through the medium of his state. Primarily, it is the state that owes the 
individual the obligation to protect his human rights. International law 
plays only a secondary or supportive role, and provides the beneficiary of 
these rights with some additional instruments with which to gain access 
to the enjoyment of these rights from the state. This support for the indi
vidual, and the requisition on the state for the effective implementation of 
human rights, has its origin not so much in law, as in the ethics and real-
politik of the time. Then, apart from the common membership of every 
individual in the human family, which indirectly moralises any treatment a 
state gives to any member of this family anywhere, there is also the is
sue of a reverberation of the political and economic effects of any mas
sive human rights violations in other parts of the world. Moreover, the 
principle of pacta sunct servanda, which demands that agreements are 
meant to be fulfilled, make every state party a stakeholder in the elective 
implementation of any human rights agreement. To achieve an effective 
implementation of human rights, attempts have been made in regarding 
human rights agreements as having objective character, leaving no state 

Henkin, Louis, Human Rights, in: 8 EPIL, Amsterdam, 1985, p. 268. 
3 Forsythe, David P., The Internationalisation of Human Rights, 1991, p.1. 
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party with the choice of "either...or...", but instead creating absolute and 
unilaterally binding obligations. 

In spite of the raging debate and controversy concerning the hierarchy of 
human rights - a debate triggered off by such doctrines as erga omnes, 
jus cogens and the concept of international crimes - it is pertinent to real
ise that it is through the application of these concepts that the prohibition 
of genocide, slavery, torture, racial discrimination and massive violations 
of human rights have been widely regarded as the lowest common de
nominator of states' human rights practices; a level below which no state 
is allowed to fall without invoking the outrage of other states. Following 
these concepts, some human rights have acquired the cloak of absolute
ness and cases of their violations have become the concern of all states." 

Chapter One seeks to explain in a nutshell both the nature of interna
tional law, and the reason why its enforcement encounters the sort of dif
ficulty not always present in municipal law, and the nature of the interna
tional legal order which principally regulates the relationships between 
states. It also seeks to clarify the ultimate acceptance of the individual 
as a subject of international legal system - an acceptance without which 
the effective enforcement of human rights would be more problematic. 

Chapter Two attempts to explain the unresolved issue of "absolute" or 
"objective" character of human rights that ought to have made every vio
lation the concern of all, entitling the states jointly or severally to seek re
dress. This explanation is necessary because treaties usually bind only 
states that have signed or acceded to them, conferring rights and impos
ing obligations, and human rights treaties, which seek to benefit individu
als who are not parties to the said treaties, are regarded as being of a 
special nature, having objective character. This leads to the discussion of 
the hierarchy of human rights as a way of selecting some rights that 
should enjoy the absolute protection. Concepts such as erga omnes, jus 
cogens and international crimes, all of which underpin this selection, are 
discussed in Chapter Three. 

In Chapters Four, Five and Six, measures for the enforcement of states' 
obligations to respect and ensure these accepted human rights stan
dards are discussed. These are forceful (involving military intervention), 
non-forceful (mainly economic and diplomatic) and judicial means. How-

4 Kamminga, M.T., Inter-State Accountability for Violations of Human Rights, Philadelphia, 1992, 
Chapters 1 and 2. Frowein, Jochen Abraham, Reactions by not directly affected states to 
breaches of Public International Law, RdC, 248, 1994, pp. 344, 398 f. Draft Articles on State Re
sponsibility, Article 19, YILC, 1980 II / 2, p. 30 f. Simma, Bruno, Does the UN Charter provide an 
Adequate Legal Basis for Individual or Collective Responses to Violations of Obligations erga om
nes?, in: Delbruck, J. (ed.). The Future of International Law Enforcement, New Scenarios- New 
Law?, Berlin, 1993, p. 125, 141. 
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Dr. Obasi Okafor-Cbasi Mainz, January 2002 

ever, the methods for the enforcement of states' human rights obligations 
in international law presented in this discourse are not intended to be ex
haustive or a tour d'horizon. The enforcement of states' human rights ob
ligations is a process. It is a continuum. There is no absolute and rigid 
way to it, but that which, at any time, serves to further that lofty aim of 
guaranteeing the rights of the individual. 

I acknowledge with gratitude the support and encouragement I received 
in the process of this work from Professor Dr. Eckart Klein, my colleague 
Dr. Norman Weif i , and the entire s;taff of the Human Rights Centre of the 
University of Potsdam. I extend also my immense gratitude to my col
league in the Libertarian Institute of Nigeria (LIN), Emeka Iheme, for his 
beneficial, if critical, opinion; Emmanuel Odoemene of Shelter Interna
tional, Inc., Emeka Kalu of Nigerian Population Commission, Chinedu 
Ogoke who proofread the manuscript, Solomon Chidire Okoro for his en
couragement, and Komlan Amerkudji for formatting the manuscript for 
publication. 

This work was made possible by the financial support of the Human 
Rights Centre of the University of Potsdam, Germany, (Menschen-
RechtsZentrum der Universitat Potsdam). However, every opinion ex
pressed here is entirely mine. I therefore bear responsibility for any defi
ciencies. 

Ndubuisi, who is an immeasurable source of love and inspiration, and 
who, despite his stubbornness, surprisingly allowed me the time needed 
to write, also contributed by simply being there. 
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THE ENFORCEMENT OF STATES' OBLIGA
TIONS TO RESPECT AND ENSURE HUMAN 
RIGHTS IN INTERNATIONAL LAW 

Chapter One 
The Nature and Form of International Law 
Publicists and practitioners in the field of international relations have 
gradually come to label the rules and customs that guide and regulate 
the behaviour of states in their dealings with one another, law. This con
clusion is not without some misgivings among legal positivists who, on 
account of their command theory of law, were reluctant to recognise in
ternational law as deserving this name. 

John Austin and his intellectual forebear, Jeremy Bentham, sparked off 
this gladsome debate on the legal nature of international law. Austin re
jected the notion of law as used in describing the guiding rules and prin
ciples in inter-state relations. To him, there is no recognised absolute 
sovereign who gives command and backs it up with sanctions- elements 
profoundly noticed in municipal legal systems.5 Nation states, in their 
dealings with one another, operate principally on the basis of legal equal
ity, and among equals there is no superior, and only a political superior 
(sovereign) could give command (make law) to political inferiors (the 
subjects). The rules which guide and regulate the behaviour of states in 
these relationships were adjudged by Austin, therefore, as not deserving 
the insignia law for they consist merely of opinions and sentiments cur
rent among nations. Labelling these accepted usages law was for ultra-
positivists a misnomer, because the usages express at best nothing 
more than positive morality among civilised nations.6 

This postulation has attracted varied reactions among scholars, ranging 
from its radical rejection by Scott,7 its acceptance and clarified modifica-

This lack of an identifiable sovereign is also relevant in the discussion of international human 
rights treaties as self-contained regimes, the objective/absolute character of human rights and the 
function of actio popularis for the defence of community or general interest in international law. 

6 Austin, John, The Province of Jurisprudence Determined, vol. I, pp. 231-232, in: Campell, Robert, 
Lectures on Jurisprudence, 1873. All nations, including former European colonies in Africa, Asia 
and Latin America are now deemed to be legally civilised, arguably not out of respect for and rec
ognition of their own cultures, but on the basis of their adoption of the legal systems of their for
mer colonial masters that were already recognised as measure of civilisation. See Art. 38 I Statute 
of International Court of Justice. 

7 Scott, James Brown, The Legal Nature of International Law, 1 AJIL, 1907, pp. 831-866. 
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tion by Kelsen, 8 to Hart's enlightening synthesis.9 While Austin has es
poused and drawn attention to fundamental elements of law - that is to 
be respected and observed - it is difficult to completely agree with him. 
For the soul of law lies not in the existence of a commander alone, but in 
its acceptance by a wide spectrum of the society. This acceptance could 
have its roots in the society's customs, traditions, usages and conven
tions, with some ethical, moral and even religious colouration. If the prin
cipal aim of law, therefore, is the regulation of the behaviour of the in
habitants of a given community and the maintenance of order in that so
ciety, then the rules and regulations that bind communities that have no 
formal legislative bodies will enjoy no less authority and will be no less 
binding than the laws made by parliaments of well-developed societies. 1 0 

Yet its origin may be indeterminable, in the same way that none may say 
with certainty when footprints across a lawn created a path. Internally, 
law is that which the state has willed or accepted. Internationally, it is that 
which several states have willed or accepted. Those rules that are for
mally willed are positive law - jus dispositivum - (Gazettes and Treaties) 
and those that have in the course of time become accepted 'usages' -
jure naturae - deserve no less the* label 'law'. For norms of international 
law, whether arising from treaties or evolving through customs, enjoy 
equal hierarchy.1' According to Roberto Ago, "a legal system in force is 
composed, even if in very different proportions, of norms laid down by 
law-making facts and norms not laid down". 1 2 The effects of law cind the 
role that it plays in a given society should attract more attention than the 
question of whether it fits into one of several definitions which have been 
couched to suit the fancies of different schools of thought.1 3 The origin of 
states' obligation, whether rooted in custom or convention, is, therefore, 
not of essence. 1 4 The life of every law, whatever its origin, depends sub
stantially on its recognition and acceptance by its subjects. This recogni
tion and acceptance could be express or tacit, and is true both for na
tional and international law.1 5 It is noteworthy that the customs and con-

8 Kelsen, Hans, The Nature of International Law, in: Beck, Robert J. / Arend, A. Clark etc. (Eds.) 
International Rules: Approaches from International Relations, Oxford, New York, 1996, pi. 60-74. 

9 Hart, H.L.A., International Law, in: Beck, Robert J. etc., 1996, Ibidem, pp. 75-93. 
1 0 Malinowski, A, Crime and Custom in Savage Society, New York, 1926, p. 26. Maine, Henry, An

cient Law, 3 r d Edn., Now York, 1879. 
1 1 Case Concerning Military and Paramilitar/ Activities in and against Nicaragua (Nicaragua v. 

United States of America) Merits, Judgement, ICJ, Reports, 1986, pp. 14,137. 
1 2 Ago, Roberto, Positive Law and IntemationEil Law, in: 51 AJIL 1957, p. 707. 
1 3 Sociologists (Bentharr), Historians (von Savigny), Anthropologists (Maine, Diamond, Malinowski), 

Jurists (Oliver Wendel Hommes), Positivists (Austin, Kelsen) etc. have similar views of t i e role of 
law, but varied notions of the nature of the subject. Much academic ink has been spilled in this 
hair-splitting analysis of what law is and what it is not. 

1 4 Article 17 of the Proposed Draft Article on State Responsibility, ILM, vol 37, 1998, p. 446. 
1 5 Willoughby, W.W., The Legal Nature of International Law, 2 AJIL, 1908, pp. 357-365. Here the 

author, while recognising the existence of an International Legal System, declared tha: its rules 
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ventions that had formed the bulk of norm-setting principles of interna
tional law have now been incorporated into treaties. At present, a greater 
proportion of binding rules of international law arise from these carefully 
negotiated treaties, the process of which is no less scrutinous than the 
process that precedes the passage of bills in any parliament. Even if it be 
true, therefore, that there is no determinate sovereign legislative author
ity in the international field, the procedure for formulating these rules of 
international legislation by means of international conferences or existing 
international organs is practically as settled, if not as efficient, as any leg
islative procedure. 1 6 Therefore, international law could be accepted as 
law properly so-called. 

1. The acceptance of the existence of an international legal 
order 

In international relations, it is difficult to distinguish between the realm of 
law and the realm of politics, for nations are motivated more by the pro
tection of their national interests than the urge to observe the law. While 
the principles of politics are largely indeterminable, legal rules are not. 
The application of public international law requires an effective and rec
ognised international legal order with determinable and deducible norms. 
By international legal order is meant, therefore, the aggregation of those 
structures and processes by which authority is created, applied, and 
transformed in international society.1 7 The principal aims of international 
law, from its medieval origin to the present era, are the maintenance of 
peace, security and stability. While the Christian fathers defined this 
peace as Pax Dei - the peace of God - and were prepared to engage in 
crusades to maintain it, so as to guarantee the spread of Christianity, the 
kings and princes defined this peace merely as Pax Mundi - world peace 
- that would ensure effective commerce. 1 8 The Peace Treaty of West
phalia of 1648 1 9, though accepted as the threshold of modern interna-

cannot without its transmutation through a municipal command apply internally. This argument 
does not touch on the legal nature of international law, but on its municipal application in inter-
party litigation. 

1 6 Starke, J.G, Introduction to International Law, 9th. Edn., London, 1984, p. 18. 
1 7 Falk, Richard A., The Interplay of Westphalia and Charter Conceptions of International Legal Or

der, in: Falk, Richard, A. and Cyril E. (Eds.), The Future of International Legal Order, Vol. 1, New 
Jersey, 1969, p. 33. 

1 8 Ziegler, Karl-Heinz, Volkerrechtsgeschichte, Munich, 1994, p.108. 
1 9 The Peace of Westphalia or the Peace Treaty of Westphalia ended the confession (religious) war 

between Catholics and Protestants. As a result of the Reformation, and in in tune with the spirit of 
the Augsburg Peace Conference of 1555, the different German Principalities were divided be
tween their faiths - Protestanticism and Catholicism. This trend rashly spread throughout the 
Hapsburg Empire, made up of a substantial part of what is today known as Western Europe 
(Western Christiandom) and a large part of Central Europe. Its core parts include Austria, Hun-



Obasi: Enforcement of State Obligations to Respect and to Ensure Human Rights 23 

tional legal order, did not establish a universalistic authority, but laid 
down a very decentralised, permissive and voluntaristic system. Its main 
achievement was the recognition of spheres of influence, zones of de 
facto authority and the national sovereignty of the participating states, 
with the acceptance of their inherent right to formally use force to defend 
these attributes. 

This was a radical shift from the medieval era and its hierarchicsl domi
nance by the Pope, the embodiment of the authority of the Holy Roman 
Empire. 2 0 With the abandonment of the hierarchical structure of interna
tional society and the adoption of a system characterised by the coexis
tence of a multiplicity of states, with each sovereign within its territory 
and free from external dominances, the establishment of an international 
legal order based on the free exercise of the will of all states began. 2 1 

The resultant Hague Peace Conference, the League of Nations and the 
United Nations are practical attempts to maximise the gains of the Peace 
Treaty of Westphalia of 1648, with the Great Powers always playing the 
leading and dominant role.2 2 

However, because^ the collapse of the pre-Westphalian order was due 
largely to the urge! to dismantle the overbearing hegemony of a single 
authority under the; Pope, the voluntaristic pattern of international legal 
order in the post-Westphalian era has witnessed the reluctance of states 
in submitting wholly to any external authority, even while at the same 
time recognising the existence of this legal order. But the increasing in
terdependence of states, which has led to a shift from the concept of co
existence to that cf co-operation, has made the acceptance of an inter
national order based under law a very welcome development in inter
state relations.2 3 Public international law, therefore, is the aggregate of 

gary, Germany, Poland and Czechoslavakia (i.e Czech Republic and Slovakia). And as the Habs-
burg Holy Roman Em aeror Ferdinand II sought to re-unify the faiths under Catholicism, [he ecles-
siastical head of which would, of course, have been the Pope - deemed as God's chosen repre
sentative on Earth - the Protestant Princes and Principalities resisted him. Thus broke cut a long, 
drawn-out, bitter and brutal confession war In the words of Kissinger, "the war which had begun 
in 1618 dragged on decade after decade until, history found no more appropriate name for it than 
its duration - The Thily Years War". Sometimes it is called the Thirty Years Religious War. The 
war ended after thirty years, in 1648. Kisshger, Henry, Diplomacy, New York, 1994, pp. 59- 62, 
particularly at p. 62. 

2 0 Gross, Leo, The Peacs of Westphalia, 1648-1948, AJIL, p. 20-40, 1948. 
2 1 Gross, Leo, 1948, Ibidem, pp. 28-29. 
2 2 Wolfke, Karol, Great snd Small Powers in International Law from 1814 to 1920: The Prehistory of 

the United Nations, V/roclaw, 1961. As a matter of courtesy, nation states are legally deemed 
equal, but the reality of international politics, the disparity in economic and military capabilities, 
and the effectiveness of governmental machineries of different states make it incontrovertible to a 
sober realist that the Great Powers of every era set the pace of development of the international 
legal order. 

2 3 Hakapaa, Kari, The Inportance and Credibility of International Law, The Finnish Yearbpok of In
ternational Law, Vol. Ill, 1992, pp. 419-429. 
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the legal norms accepted by the states as governing their international 
relations.24 When acceptance here means the willingness to be bound by 
a system freely recognised, the 190 member states of the United Na
tions, by pledging to observe the Charter provisions, have created an in
ternational legal order. The various regional groupings of the European 
Union, the Organisation of American States and the Organisation of Afri
can Unity with their human rights regimes are only replications of the in
ternational legal order for contiguos or culturally homogenous groups of 
states. 

The enforcement of human rights, which since the end of World War II 
has been increasingly recognised as one of the cornerstones for the 
maintenance of peace and stability in the world, has led to the recogni
tion of the need to redefine international law. The classical conception of 
international law as consisting largely of principles and rules which guide 
the conduct of states in their dealings with each other is, in the light of its 
steadily expanding scope, no longer current. Contemporary international 
law comes more often into contact with individuals, because issues origi
nally regarded as domestic are today being accepted as appropriate 
parts of the agenda in international discussions. A more accommodating 
definition of the subject should necessarily include the rules relating to 
the functioning of international institutions or organisations, their relations 
with each other, and their relations with states and individuals. Since the 
entirety of human rights conventions confer rights on individuals, a re
definition of international law that recognises individuals as subjects of 
international law has found favour among both practitioners and teachers 
in this discipline.2 5 

Modern international law exhibits some characteristics which differentiate 
it from classical international law and which also make it more dynamic. 
Greater reliance is today placed on formal treaty negotiations than evolu
tionary development of the norms. This has led to exponential develop
ment of international law norms. There is today a noticeable departure 
among states from the notion of coexistence to that of cooperation. This 
has led to a conscious formulation or development of general and com
munity-based interests, intended to override the subjective individual in
terests of each state.2 6 Modern international law seeks to subsume the 
individual interests of the states under the general interest for the com
mon good. The subjective rights of states are seen not as an end in 

2 4 Weil, Prosper, Towards Relative Normativity in International Law? 77 AJIL, 1983, p. 413. 
2 5 Starke, J.G. Ibid, 1984, pp. 3-5. Klein, Eckart, Menschenrechte, Stille Revolution des Volkerrechts 

und Auswirkungen auf die innerstaatliche Rechtsanwendung, Potsdam, 1997, p. 23. Partsch, Karl 
Josef, Individuals in International Law, in: EPIL, Vol. II, 1995, p. 958. 

2 6 Klein, Eckart, Statusvertrage im Volkerrecht: Rechtsfragen territorialer Sonderregime, Berlin, Hei
delberg, New York, 1980, p. 53-55. 
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themselves, but as; means to achieving that general good, possible only 
through cooperation. But this hope should not becloud the reality of inter
state relations, whereby each state nudges its interest to the fore, even 
against the general good. 2 7 Efforts to protect the general or community 
interest in the maintenance of an international ordre public have led to 
the acceptance of the concept of objective regimes, the articulation of 
principles of jus cogens and obligations erga omnes, the enforcement of 
states' human rights obligations, and the whittling down of the once po
tent doctrine of domaine reserve. But modern international law, unless 
under certain specially circumscribed situations, as in reprisals and col
lective self-defence;, outlaws military force as a legitimate instrument for 
the enforcement of a state's policy. However, there is still no law en
forcement organ with universally accepted competence and jurisdiction.2 8 

Measures for the maintenance of peace and security and punishment of 
violators have remained ad hoc, always hurriedly assembled like fire
fighters and dispatched to wherever is burning. 

2. The legal position of the individual in international law 
The most remarkable development in contemporary international law is 
the recognition and acceptance of the individual as a subject and no 
longer a mere object of the system. A subject of law is anyone bearing 
rights and obligations under a legal system. The protection of aliens, that 
is found even in classical international law, could not be taken as the 
harbinger of the recognition of the individual as a subject of international 
law, because the rghts of the alien to a minimum standard of protection 
belongs in the real sense to his state of nationality, and not to him as an 
individual. If the m nimum standard is breached, it is not the right of the 
individual that is violated, but that of his state of nationality. The state 
holds the right and the individual enjoys it.29 In case of violation of this 
right, the state protects the individual through the process of diplomatic 
intervention. The r j le of international law operates directly or indirectly 
upon the individual only through the medium of his state. The individual 
in classical international law is completely mediatized by his state. 3 ' 

2 7 ICJ, Advisory Opinion, 08.07.1996. Legality of the Use of the Threat or Use of Nuclear Weapons, 
A/51/215 (15.10.19961, ILM 35, (1996), pp. 809-1345. The competing interests of states under 
certain circumstances still remain a threat to the international legal order and maintenance of 
world peace and security. 

2 8 Klein, Eckart, GegenmaRnahmen (Countermeasures), in: Fiedler, W., Klein, E., Schnyder, A.K. 
(eds), Gegenmadnahnen (Countermeasures), BDGV, Heidelberg, 1998, pp. 39 et seq. (40-42). 

2 9 The Mavrommatis Palestine Concessions (Jurisdiction), PCIJ Series A. No. 2, p. 12. 
3 0 Starke, J.G, 1984, Ibic em, p. 58. 
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According to Epping, 3 1 the individual has no original legal capacity in in
ternational law because he does not participate in the norm-setting proc
ess. He enjoys his partial legal capacity through his state of nationality, 
and therefore could only be assumed as a special or partial subject of in
ternational law. However, the rejection of the legal capacity of the indi
vidual in classical international law does not mean that he is bereft of 
rights and obligations. For example, only individuals commit and are pun
ished for the crime of piracy. If, however, every legal system, whether 
national or international, ultimately concerns the individual, then he, the 
individual, ought to necessarily be accepted as a subject of all legal or
ders. 3 2 

The acceptance of the legal capacity of the individual (as a holder of 
right) raises the question of whether such rights could be personally en
forced by him. According to the Permanent Court of International Justice 
(PCIJ), "it is scarcely necessary to point out that the capacity to possess 
civil rights does not necessarily imply the capacity to exercise those 
rights oneself'. 3 3 That the individual can have both the procedural (capac
ity to exercise those rights) and legal (capacity to possess same) in in
ternational law has been affirmed by many authors.3 4 As far as the indi
vidual holds rights or bears obligations in public international law, he will 
irresistibly be seen as a subject of the system. This was affirmed in the 
advisory opinion concerning the Jurisdiction of the Courts of Danzig, 
where the PCIJ stated: "It cannot be disputed that the very object of an 
international agreement, according to the intention of the contracting par
ties, may be the adoption by the parties of some definite rules creating 
individual rights and obligations".35 This advisory opinion set in motion a 
deluge of opinions conceding that treaties, though protective of individu
als, did not grant them individually enforceable rights and those who rec
ognised treaties as granting individuals subjective rights.3 6 

However, the end of World War II witnessed series of humanitarian and 
human rights treaties conferring enforceable rights on individuals. While 
the United Nations' Universal Declaration of Human Rights (UDHR) may 
because of its non-binding nature not be readily accepted as creating in
dividual enforceable rights, the International Covenant for Political and 

3 ' Epping, V., Volkerrechtssubjekte, in: Ipsen, Knut (ed.), Vdlkerrecht, 4*1 Edition, Munich, 1990, p. 
75. 

3 2 Kimminich, Otto, Einfuhrung in das Vdlkerrecht, Tubingen, 2000, p.115. 
3 3 Judgement of 15 , h December, 1933, the Peter Pazmany case, PCIJ Series A/B, No. 61, Appeal 

from a Judgement of the Hungaro-Czechoslavakia Mixed Arbitral Tribunal, 231. 
3 4 Kelsen, Hans, Principles of International Law, 1952, p. 143. Brownlie, Ian, Principles of Public In

ternational Law, 4 l h Edn., Oxford, 1990, p. 58. 
3 5 Permanent Court of International Justice, Advisory Opinion No 15, Series B, pp. 17-18. 
3 6 Agreement on Slavery of 15 l h September, 1926, amended by the Protocol of 7 l h December, 1953; 

Agreement of 18 t h May, 1904 and 4 , h May, 1910 against the Trade in White Women and Girls. 
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Civil Rights (CCPR) 1966 under Article 2 and the Optional Protocol Arti
cle 2 does create such rights. But it is doubtful whether the International 
Covenant on Economic, Social and Cultural Rights (CESCR) of 1966 
does create individual human rights because of its promotional and not 
clearly enforceable nature. The Convention on the Elimination of All 
Forms of Racial Discrimination (CERD) confers rights in Article 5 to the 
individual. All the •egional human rights instruments also provided spe
cifically for individually enforceable rights and freedoms. Before the 
CCPR and its Optional Protocol, the EHRC of 1950 has already granted 
rights to the individual through its Article 1, which states that the contract
ing parties, "shall secure to everyone...the rights...". Before the 1 1 * Pro
tocol, the individual could, under Article 25 of the EHRC, bring action 
against any state Defore the European Human Rights Commission, but 
only with the state s special acceptance. However, with the entering into 
force of the protocol on November 1 1998, the individual's right to the 
new permanent European Court of Human Rights is now aulomatic 
against any contracting state that has ratified the protocol.3 7 Article 44 of 
the American Convention on Human Rights (ACHR) of November 2 2 n d 

1969, also conferred enforceable rights on individuals. The African Char
ter on Human and Peoples' Rights (ACHPR-Banjul) of June 27* 1982, 
does likewise uncer Article 55. That individuals under these treaties 
could bring action against their respective countries before an interna
tional tribunal is a welcome and happy development in public interna
tional law. 

Since rights hardly go without dut es, the very international Conventions 
that have ebulliently defended individuals have placed duties on them 
also. But whether as claimants (that enjoy rights) or defendants (that are 
burdened with duties), the individual has been, if partially, accepted as a 
subject of international law. In the Nuremberg Military Tribunal of 1946, it 
was held that, "crimes against international law are committed by men, 
not by abstract entities, and only by punishing individuals who commit 
such crimes can the provisions of international law be enforced".3 8 Also in 
the Yugoslavian Tribunal of 1993 and the Rwanda Tribunal of 1994, the 
individual is treated as a subject of international law. Article 1 of the 
United Nations Statute for the International Tribunal for the Prosecution 
of Persons Responsible for Serious Violations of International Humani
tarian Law committed in the Territory of Former Yugoslavia since 1992 

3 7 Randelzhofer, Albrecrt, The Legal Position of The Individual under Present International Law, in 
Randelzhofer, Albrecht, Tomuschat, Christian (Eds.), State Responsibility and the Individual: 
Reparations in Instances of Grave Violations of Human Rights, The Hague, London Boston 
1999, p. 237-238. 

3 8 Cited by Starke, J.G, Ibidem, p. 60. 
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states that, "the International Tribunal shall have the power to prosecute 
persons responsible for serious violations of international humanitarian 
law committed in the territory of former Yugoslavia since 1991 in accor
dance with the provisions of the present statute".39 

As bearers of both rights and obligations, individuals have been rightly 
recognised, even if in a limited sense, as subjects of international law. 
This recognition carries with it the whittling down of the sovereignty of 
states with the resultant intervention in the domaine reserve.*0 

However, the recent admission of entities other than states (including in
dividuals) as subjects of international law has not diminished the prime 
position of states as the major players in the international scene. States 
have been and will remain pillars on which the pivot of the international 
system operates. Other entities, especially individuals, are rightly seen 
as partial subjects because of the need to effectively enforce the growing 
corpus of humanitarian and human rights law, which treats individuals as 
its central concern. The obligation of states is not to compete with the in
dividual for influence, but to refrain from violation of these rights and also 
create suitable conditions for their unrestricted enjoyment. 

See also UN Doc. S/25704 (1993), p. 9. Hygen, N„ Towards a Permanent International Criminal 
Court, in: VRU, 1996, p. 295. 
Klein, Eckart, Menschenrechte, Stille Revolution des V6lkerrechts und Auswirkungen auf die in-
nerstaatliche Rechtsanwendung, Baden-Baden, 1997, p. 26. 
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Chapter Two 
Obligations of States in the Protection of Interna
tional Human Rights 
The decentralised system of international law and the fact that the princi
ples are created by the potential violators, the states, make the idea of 
binding obligations sound unconvincing. States always act, not only out 
of respect of the law, but also and very often, primarily in their best na
tional interests. However, promotion of the knowledge of the fundamental 
principles of international law, its legal and moral values in the mainte
nance of peace and security which lie in the interest of every state, is a 
first step towards securing a positive attitude in the observation of the ob
ligations.41 Also, a clear determination and definition of norms imposing 
the obligations will help to avoid equivocation or quibbling by the states 
that would be inclined to avoid everything that hinders their perceived na
tional interests.4 2 

1. Treaty-based human rights obligations 
The political will required for the establishment of treaty-based human 
rights regimes have been found only in regions where there is a political 
or economic organisation or integrative force. The entire universal hu
man rights instruments operate under the aegis of the United Nations. 
Not surprisingly, only in Europe (Council of Europe), America (Organisa
tion of American States, OAS) and Africa (Organisation of African Unity 
OAU and now African Union, AU) do we have such corresponding hu
man rights instruments as the EHRC, the AHRC and the ACHPR. In Asia 
and Australia, where meaningful political organisations such as those 
mentioned above are failing, there is a conspicuous lack of correspond
ing human rights conventions or charters. This demonstrates clearly the 
link between political organisations and human rights treaties.4 3 

4 1 Bothe, Michael, International Obligations, Means to Secure Performance; in 1 EPIL, 1981, pp. 
101-102. 

4 2 This makes the works of the International Law Commission, in the codification and devolopment 
of international law, a very helpful endeavour in helping to determine and define clearly what 
these obligations are. 

4 3 Klein, Eckart, Die Rolle internationaler Organisation bei der Normierung und Durchsetaing der 
Menschenrechte, in: van Behr, Benita/ Hubisr, Lara/ Kimmi, Andrea/ Wolff, Manfred, (Eds.), Per-
spektiven der Menschenrechte, Frankfurt/M. 1999, pp. 148-149. 
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2. The nature of treaty-based human rights obligations 
Treaty-based obligations derive their force not intrinsically or exclusively 
from the binding nature of the treaties themselves, but also from the 
general principles of international law, such as pacta sunt servanda and 
pacta tertiis nec nocent nec prosunt. These maxims devolve from the 
guiding notion of consent, morality and consensus existing in inter-state 
relations. The principle of pacta sunt servanda requires that lawful 
agreements freely entered into between states must be respected and 
observed. This is an essential rule, the basis of all obligations arising 
from treaties. Article 26 of the Vienna Convention on the Law of Treaties 
(VCLT) echoes this principle that, "every treaty in force is binding upon 
the parties to it and must be performed by them in good faith". The legal 
equality of states, and the freedom to enter or withdraw from a treaty 
make their observation largely dependent on good faith and trust. Ver-
dross observed that, "civil law protects the contract of individuals, good 
faith the contract of princes".44 To wantonly breach lawful agreements 
freely entered into will cause chaos and disorder in the international legal 
order, and the breach constitutes not just a treaty violation, but a viola
tion of a fundamental general principle of international law, leaving any 
state party free to invoke either the treaty provisions or the customary 
rule of international law or both, for a redress.4 5 

A fundamental element of treaties is reciprocity in the fulfilment of the ob
ligations arising from them. With the multiplication of human rights trea
ties or treaties of wholly or partially humanitarian nature, though each 
state owes the other high contracting parties the obligations to observe 
these treaties, the assumed responsibilities are towards the inhabitants 
of each state. If a state is not fulfilling these responsibilities or is actually 
violating the rights it is supposed to protect, a curious situation arises as 
to the standing of the other contracting parties in securing from the de
tracting state the observation of its treaty obligations. No injury, no rem
edy. If states parties' interests are not directly violated or stand under 
threat thereof, any measure taken to counter the other state party's 
derogation may not enjoy a legitimate protection under the law. 

Ordinarily, a fundamental breach by one party of a treaty will release the 
other party from its own obligations, in addition to a claim of damages 
and reparations. With the recognition of the individual as a partial subject 
of international law, the nature of treaties between states has changed to 
accommodate the individual's interests, even though individuals them-

4 4 Verdross, Alfred, Jus Dispositivum and Jus Cogens in International Law, 60 AJIL, 1966, p. 63. 
4 5 Anyangwe, Carlson, Obligations of States Parties to the African Charter on Human Rights and 

Peoples' Rights, 10 RADIC, 1998, p. 628. 
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selves are hardly parties to the treaties. The reciprocal application of 
treaty obligations precludes third parties from being burdened or bene
fited without their consent (Articles 34, 35 and 36 VCLT). But since the 
VCLT applies only as between states, and not other entities, the basis of 
the enforcement of treaty-based human rights obligations is sought in 
norms outside the convention. In the case of a unique treaty, such as 
one with humanitarian contents and goals, whereby it is not the interests 
of the states' parties that are necessarily violated or threatened, but 
those of a priori determined third-party beneficiaries, the very aim of the 
treaty will be defeated if, on account of a state party's violation of its pro
visions, the entire treaty is suspended. What then is the nature of these 
unique obligations that must necessarily sustain the existence of the 
treaty, despite repeated violations from states parties? 

3. The "absolute" and "objective" character of human 
rights treaty obligations 

The problem of the legal nature of treaty-based humanitarian obligations 
was treated for the first time by the International Court of Justice in its 
Advisory Opinion on the "Reservations on the Genocide Convention".'16 

The special nature of treaty-based humanitarian or human rights obliga
tions was brought to the fore when it became clear that a violation of the 
obligation may not necessarily touch or concern the particular interest of 
any state party." An example is when an ethnic group without any affilia
tion to any other party to the convention is being systematically liquidated 
with the tacit connivance of its own government. Can the accused state 
escape recrimination by placing its action under the protective cover of 
domestic jurisdicticn and the inviolability of territorial sovereignty? Or will 
it serve the end of the convention if the other states parties, because of 
the violation, suspend or terminate the treaty? What is the nature of the 
interest that would support the standing of any state willing to enforce the 
treaty? 

The submission of the British government, which was an articulation of 
the dominant view then, was that the obligations arising from the Geno
cide Convention, despite any reservations, were "absolute" and "objec
tive", and not necessarily reciprocal. Such treaties of a wholly or partially 
humanitarian nature create obligations owed to the entire world commu
nity. The rights and duties operate for each party per se, and not be-

International Court of Justice- Advisory Opinion on Reservations to the Convention on CSenocide, 
1951, ICJ Rep. 15 (Advisory Opinion of the :28th May). 
Simma, Bruno, Das ReziprozitStselement in Zustandekommen vdlkerrechtlicher VertrSge, Berlin, 
1972, pp. 170-176. 
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tween the parties inter se. The absolute and objective nature of the obli
gation does not necessarily require the violation of any particular state 
party's interests in order to be enforceable. There may not be any identi
fiable injured party to the agreement; the injured are the intended third 
party beneficiaries. "In the case of conventions of a commercial, techni
cal and general type...the obligations of the convention are essentially 
reciprocal and operate between the parties, i.e. from each one towards 
each of the others separately... These obligations are obligations which 
the objecting state would...have to carry out specifically towards and for 
the benefit of the reserving state... Conventions of the United Nations 
type...do not consist of duties owed specifically to, and to be carried out 
towards and for the benefit of the other parties to the convention. In brief, 
they are not fundamentally contractual. It is only the method of their as
sumption which is contractual. Their operation is not dependent on the 
existence of a contractual tie with other states".48 

This submission regards agreements of a humanitarian nature as creat
ing objective regimes and imposing absolute obligations binding on all 
states individually towards the world community and not reciprocally be
tween the parties. Such agreements are unilateral and not dependent on 
mutually corresponding rights and obligations. They have a general and 
self-contained character. The ratification of such a treaty imposes duties 
and obligations, and seldom confers rights on the parties, other than the 
right to the execution of the convention. To the parties concerned, the 
benefits accruing from these conventions are intangible and indirect.4 9 In 
the case of extreme human rights violations which unleash refugees that 
flock neighbouring countries with destabilising economic and political 
consequences for the receiving state, a state may, in its own interest, try 
to forestall this by pursuing any legitimate measure to ensure that the 
violating state observes its human rights obligations. But this is one of 
the eclectic examples where a state may profit from another state's ob
servation of its human rights obligations. 

Fitzmaurice, who represented Britain in the genocide proceedings before 
the ICJ, when elected Special Rapporteur of the International Law Com
mission, continued the propagation of the objective character of human 
rights obligations. To him, the obligation has an absolute character, 
rather than a reciprocal one. It is, so to speak, an obligation towards the 
world, rather than towards particular parties.50 Curiously enough, he did 

Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, ICJ 
Pleadings, p. 64. Fitzmaurice, G.G., The General Principles of International Law, considered from 
the Standpoint of the Rule of Law, 33 BYIL, 1957, p. 278. 
Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, ICJ 
Pleadings, p. 65 and 68. 
Second Report, Commentary § 126, YBILC, 1957, II, p. 54. 
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not couch these obligations as erga omnes. This, however, would have 
entitled non-parties to a treaty to seek its enforcement against violators-
a situation that will violate Article 35 of the VCLT and create a chaotic 
situation in inter-state relations. For Lauterpacht, Waldock, Riphagen and 
Walter, all treaties, including multilateral human rights treaties, create 
mutually enforceable legal rights and obligations. Rights and obligations 
correlate. Every treaty is contractjal, and reciprocity is the basis; of its 
enforcement.5 1 Despite the self-existent posture of law-making treaties 
creating international regimes for particular areas, such as human rights 
agreements establishing obligations of an objective nature, there: is al
ways a contractual element in the legal relation created by any contract 
between any two parties. Every state has an interest in maintaining a 
system in which obligations freely assumed by any state under a treaty 
are observed by the agreeing parties, otherwise the effort expended in 
negotiation would rot be worthwhile.5 2 

This absolute or otjective regime theory was the basis of the decision in 
the Pfunders Case between Austria and Italy53 where the court noted that 
the purpose of the Convention was not to create reciprocal rights and ob
ligations in pursuance of national interests, but to establish a "common 
public order" for the protection of individual rights and freedoms. Austria 
lodged a complaint under Article 24 of the EHRC against Italy for, what it 
considered, a violation by the latter of the right to fair trial contained in 
Article 6 of the Convention in the Pfunders Criminal trial. This com
plained of judgement was delivered on the 16 July 1957 after Italy ratified 
the Convention on 26 October 1955. Austria became a member on the 
3 r d of September 1958, after the complained of decision was reached. It
aly argued that its obligation towards Austria arose only after Austria be
came a member of the said Convention, and that since this took place 
after the trial, there existed before then no mutual/contractual relation
ship between her and Austria that she was bound to observe. 5 4 This ar
gument was rejected by the Commission, which held that, "the obliga-

First Report by Hersh Lauterpacht to the International Law Commission, UN Doc. A/CN. 4/63 Arti
cle I, YBILC 1953, II, p. 93. Second Report on the Law of Treaties by Sir Humphrey Walcoch, UN. 
Doc. A/CN.4/156, Commentary to Article 20, § 15 YBILC, 1963 II, p. 76. Ago, Roberto, Second 
Report on State Responsibility. The Origin of International Responsibility, UN Doc. A/CN.4/233, 
20 t h April 1970, p. 40 
Sometimes however correlation of rights and and duties do not adequately explain reciprocity of 
obligations between States. Some treaties only bind one party, while granting rights to the other 
party. An example is ;i riparian agreement prohibiting only the upper riparian State from making 
use of the water in a certain way, so that 1 he lower riparian states would enjoy the free flowing 
river also. This is an equivalent of servitude or common dedication to the common interest of 
mankind. 
Application 788/60, Yearbook of the European Convention on Human Rights, 1961, p. 116. 
Walter, Hannfried, Die EuropSische Menschenrechtsordnung: Individualrechte, Staatenverpflich-
tung und Ordre Public nach der Europaischun Menschenrechtskonvention, Cologne, 1970, p. 52. 
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tions undertaken by the High Contracting Parties in the Convention are 
essentially of an objective character, being designed rather to protect in
dividuals...than to create subjective and reciprocal rights for the High 
Contracting Parties themselves".5 5 

The question as to the nature of the obligations arising from human 
rights treaties arise mainly when considering the effects of reservations. 
Can a state disavow its human rights obligations by inserting during its 
ratifications some reservations on certain pertinent parts of the treaty? 
Ordinarily reservations are effective and binding between the reserving 
state and the state or states that have accepted the reservation. Since 
the main purpose of a human rights treaty is the protection of the individ
ual against his own state, the individual, not being a party to the agree
ment, derives the benefit of the treaty meant to benefit him only if the ob
ligation (duty) arising from the treaty is seen and treated as unilaterally 
binding on states. 

Considering this question with regards to the American Human Rights 
Convention, the Inter-American Human Rights Court, in its Advisory 
Opinion, expressed the view that, "Modern human rights treaties in gen
eral and the American Convention in particular, are not multilateral trea
ties of the traditional type concluded to accomplish the reciprocal ex
change of rights for the mutual benefit of the contracting States. Their 
object and purpose is the protection of the basic rights of individual hu
man beings, irrespective of their nationality, both against the State of 
their nationality and all other contracting States. In concluding these hu
man rights treaties, the States can be deemed to submit themselves to a 
legal order within which they, for the common good, assume various ob
ligations, not in relation to other States, but towards all individuals within 
their jurisdiction... 5 6 

Though each human rights treaty is conceived as a multilateral legal in
strument, its special legal framework is fashioned in such a way that 
states can only make binding unilateral commitments not to violate the 
human rights of individuals within their jurisdiction.5 7 

Application 788/60 Yearbook of the European Convention on Human Rights, 1961, pp. 138-140. 
Judgement of 18 t h January, 1978, Ireland v. United Kingdom, Application, No. 5310/71, Series A 
No. 25. 

5 6 The Effect of Reservations on the Entry of The American Convention (Arts. 74 and 75), Advisory 
Opinion No. OC-2/82 of September 24 t h 1982. para. 29 and 33. Inter-American Court of Human 
Rights, Ser. A: Judgements and Opinions, No. 2, para. 14. 

5 7 Buergenthal, Thomas, The Advisory Practice of the Inter-American Human Rights Court, in: 79 
AJIL, 1985, pp. 20-23. 
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4. Human rights conventions as self-contained regimes 
In bilateral agreements, the injured/wronged state is easily identifiable as 
the state whose interest is violated, has thereby suffered moral or mate
rial damage and v/hich has, therefore, the right to invoke the breach of 
an obligation and avail itself of the rights established in the agreement. 
But multilateral treaties, especially those dealing with human rights, hu
manitarian or environmental issues, present a more complex case in the 
establishment of a subjective interest and identification of the injured. 
Could the treaty be regarded as creating a multitude of bilateral relation
ships, in which case if a breach occurs only the state whose interest is 
directly injured would be entitled to avail itself of the rights established in 
the regime, or is the treaty to be deemed as creating a gen
eral/community interest, culminating into an obligation erga omnes, mak
ing every high contracting party an injured/wronged state? The British 
position with regards to the nature of treaty-based human rights obliga
tions of states has, more than the reciprocal theory, found favour with ju
rists and teachers of international human rights law. Article 5 (2)(e) (iii) of 
the Draft Articles on State Responsibility is deemed to impose, strictly 
speaking, erga omnes obligations on states, if "the right has been cre
ated or is established for the protection of human rights and fundamental 
freedoms". This provision has been construed by the Special Rapporteur 
Riphagen as creating an objective regime with norms operating for each 
state perse, and not operating quid pro quo, against one another.'8 They 
are deemed mainly to impose obligations and not to confer rights. 

Provost argues that, "...in the frameworks of human rights and humani
tarian law, reciprocity occupies a much smaller place than it does in the 
rest of international law".5 9 In a situation where the parties are operating 
on an equal basis, freely consenting to establish a centralised system 
with a common authority for the creation and enforcement of common 
norms, it will be unwieldy to construe the system as creating multiple 
parallel bilateral rights and obligations. Legally more convenient is the 
assumption that an institutionalised system is established by the entering 
into force of any human rights treaty. The fifty-three member states of the 
Banjul Charter, for example, could not be said to have concluded each 
with the other and individually, bilaterally binding agreements. Such non-
bilateralizable relationships are not grounded in reciprocity, but in the 
fashioning of a normative public order- a self-contained regime.6 0 

Riphagen, Fourth Repart, YILC, 1983, Vol. II, p. 16. 
Provost, Rene, Reciprocity in Human Rights and Humanitarian Law, 65 BYIL, 1994, p. 363. 
Provost, Rene, 1994, bidem, p. 385. 
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A self-contained regime is an institutionalised subsystem created by a 
group of sovereign states on the basis of equality, and entrusted with the 
function of creating and enforcing generally accepted norms among the 
members, and counterbalancing any violation of its rules.6 1 A subsystem 
(self-contained regime) provides a complete and exhaustive remedy for 
redressing any breach of the laid-down norms. A regime that allows a fall 
back to the measures engrained in the general principles of international 
law is not, properly so-called, self-contained.62 However, because of the 
equality of treaty-based, and customary norms of international law, 
states are assumed to be free to resort to either measure to remedy any 
situation. If the wrongful act or its effect continues after the remedies 
found in a self-contained regime are exhausted, recourse is always had 
to the general principles of international law, making any subsystem, in
cluding those readily accepted as 'self-contained', such as the EU Trea
ties, the Vienna Convention on Diplomatic and Consular Relations, and 
all human rights and humanitarian treaties, not exclusively self- sufficient 
after all. 6 3 

The most important element of a self-contained regime is its relative ef
fectiveness in influencing its members' actions. The built-in machinery for 
countering any violation and enforcing the rules within the system, and 
not the norm-setting process itself, is the system's driving force. Without 
effective enforcement machinery and binding jurisdiction over the violat
ing state and its agencies, the human rights norms of the different re
gimes will remain mere pious pronouncements. Any system that, be
cause of its own inadequate enforcement process, allows states to em
bark on extra treaty procedures to seek remedy could not be called self-
contained. Through the States Complaint provided in Article 41 of the 
CCPR, a complete and exhaustive procedure meant to effectively coun
terbalance any violation was erected, but the possibility of recourse to 
procedures outside the treaty body, as mentioned in Article 44, shows 
that the system is not as self-contained as many may want to accept. 

The ICJ in its judgement in the case of the United States Diplomatic and Consular Staff in Tehe
ran (United States of America v. Iran), said that, "The rules of diplomatic law, in short, constitute a 
self-contained regime which, on the one hand, lays down the receiving State's obligations regard
ing the facilities, privileges and immunities to be accorded to diplomatic missions and, on the 
other, foresees their possible abuse by members of the mission and specifies the means at the 
disposal of the receiving State to counter any such abuse. These means are by their nature en
tirely efficacious", ICJ Reports, 1980, p. 3, 40, § 86. 
Simma, Bruno, Self Contained Regimes, NYIL, Vol. XVI, 1985, pp. 111-117. Annacker, Claudia, 
Part Two of the International Law Commission's Draft Articles on State Responsibility, 37 GYIL, 
1994, p. 212 
Annacker, Claudia, 1994, Ibidem, p. 213. This conclusion is not in any way meant to attenuate the 
effect of the well-intended ruling of the ICJ in the Teheran Hostages Case, where the Diplomatic 
Convention was held to be a self-contained regime. The imperative character of the protective 
norms, as observed by the Court, attaches to the person of the diplomat. 
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Without the Optional Protocol, the ratification of which ensures automatic 
jurisdiction of the Human Rights Committee over the members, the Civil 
Convention would hardly deserve to be considered a self-contained re-

64 

gime. 
The European Human Rights Convention is readily and widely regarded 
as a self-contained human rights regime. This is on account of its Article 
55, which restricts the enforcement procedures only to those provided for 
in the Convention itself. Extra contractual measures, as are found in the 
general principles of international law, are not incorporated into the re
gime. This is a clear departure from Article 44 of the CCPR, which rec
ognises procedures outside the system as equally effective and helpful. 
Also, the discontin jance of the facultative procedure and the binding na
ture of the decisions eloquently attest to the self-sufficiency of the Euro
pean human rights regime. 6 5 In practice, however, a watertight compart-
mentalisation of the regime's procedures from other helpful and effective 
procedures outside; it has not been achieved, as can be observed in the 
effective employment of economic reprisals against Greece, a counter-
measure for the human rights violation resulting from a 1967 coup d'etat. 
Reprisal was not envisaged in the EHRC. 6 6 

International law, despite its recemt community orientation arising from 
cooperation rather than co-existence, still protects in the main, subjective 
interests of the members (secured through free negotiation), and not any 
objective general Interest of the international community.6 7 In both the 
South West African 6 8 and the Barcelona Traction Cases 6 9, the ICJ was 
only prepared to enforce the subjective rights of the parties, whiles deny
ing them any claim through an actio popularis for the protection of any 
"nebulous" general interest.7 0 If a community interest is to be protected, 

Henkin, Louis, Human Rights and "Domest c Jurisdiction", in: Buergenthal, Thomas (ed ), Human 
Rights, International Law and the Helsinki Accord, New York, 1977, p. 41. Weschke, Katrin, Inter
nationale Instrumente zur Durchsetzung der Menschenrechte, Berlin, 2001, p. 52. 
Weschke, Katrin, Ibidum, 2001, p. 56. Kooijmans, Peter H., Inter-State Settlement in the Field of 
Human Rights, LJIL 3/Third Booklet, 1990, p. 93. 
Coufadakis, Van, The European Economic Community and the "Freezing" of the Greek Associa
tion, 1967-1974, Journal of Common Market Studies, 16, 1978, p. 114. Klein, Eckart, Gegen-
malinahmen (Countermeasures), in: BDGV, 37, Heidelberg, 1998, pp. 39-71. 
Bleckmann, Albert, The Subjective Rights ir Public International Law, 28 GYIL, 1985, p. 144. 
ICJ Reports, 1970, p. 33. 
ICJ Reports, 1970, p. 36. 
Silagi, Michael, Die Popularklage als Fremdkorper im Volkerrecht, 4 SAYIL, 1978, p. 17. Every 
treaty bears a persoral and subjective interest of the parties. And this personal intersst trans
mutes into enforceab e subjective rights. For instance, such altruistic measures appjirently in
tended to serve a humanitarian purpose by outlawing slave trade for example in the Congo Basin 
and the South African Region, serve not t ie general interest of humanity primarily, but help in 
preserving local labour for the plantation and mine owners. Stengers, Jean, The Congo Free 
State and the Belgian Congo Before 1914, in: Gann, L.H., Duigan, P., (Eds.), Colonial sm in Af
rica, Vol. I, Cambridge, 1870-1960, p. 261. 
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then the central organ of the established self-contained regime must sue 
to protect the violated interest.71 But if a state is suing in its own capacity, 
it must necessarily be in defence of its perceived subjective interest72, 
however remote this interest may be. The idea of a self-contained regime 
is not meant to destroy in one fell swoop the age- old and enduring prin
ciple of locus standi which is buttressed through a showing of personal 
interest, lest the courts be inundated with frivolous claims. 

The problems of objective community or general interest recur more in 
the consideration of damages. While every state has a general interest in 
the maintenance of peace and security in the world, no state, except the 
directly affected, may lawfully claim for damages arising from an invasion 
or illegal occupation of another's territory, eg. the Soviet occupation of 
Afghanistan, or the invasion of Kuwait by Iraq. Nonetheless, the concept 
of objective regimes enables states, whose primary subjective rights 
were not directly violated, to participate in claims arising from the secon
dary relationship in an act wrongful under international law. The violation 
of the primary norm, considered a crime, produces a secondary norm, a 
delict, which entitles the directly injured to embark on countermeasures, 
including reprisals, with the help, if possible, of other states to remedy 
the breach. 7 3 "The secondary obligations incumbent upon the author state 
of an internationally wrongful act are different from the original primary 
obligations. The violation of a primary norm creates a legal relationship 
between the author state and the injured state. This violation creates a 
new obligation to remedy the wrong. Consequently, the non-compliance 
with a secondary duty constitutes a second wrongful act."74 

There is therefore only one norm, the flouting of which imposes a further 
norm - the secondary norm of damages, reparations and restitutions. It is 
at this stage of secondary norm that other states could be involved 
through a formal request to help the injured put itself back in a position 
as near as possible to that in which it would have been, had the primary 
norm not been breached. This view regards every right as subjective, 
claimable only by an identifiable injured. However, this assumption devi-

Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, ICJ Re
port, 1949, p. 185. In 1947, when the Swedish UN-Mediator, Count Bernadotte was killed in a ter
rorist attack at the King David Hotel in Jerusalem, the UN sought an Advisory Opinion from the 
ICJ as to whether it can bring an action for damages. The Court held that the UN had the capacity 
to claim damages from the State of Israel. This was the first judicial acceptance of the legal per
sonality of the United Nations. In the ICJ's opinion," fifty States, representing the vast majority of 
the members of the international community, had the power, in conformity with international law, 
to bring into being an entity possessing objective international personality, and not merely per
sonality recognised by them alone, together with capacity to bring international claim." 
Bleckmann, Albert, 1985, Ibidem, p. 146. 
Ago, Roberto, in: YILC 1976, Second Report, Vol. I, p. 27, §§ 82. 
Annacker, Claudia, 1994, Ibidem, pp. 217-218. 



Obasi: Enforcement of !State Obligations to Respect and to Ensure Human Rights 39 

ates radically from the spirit of Article 5 III, which sees all states n case 
of a breach of the primary norm as directly injured, imbuing the obligation 
with an erga omnes status, and thereby directly discarding the unwhole
some splitting into primary norm (crime) and secondary norm (delict). 

5. The problem of characterisation of human rights obliga
tions of states 

Although the Charter of the United Nations is not primarily a human 
rights instrument, i: makes references in Article 1 (3), Article 2 (7), Article 
13 (1) (b), Article 55, Article 56, Article 62 (2) and Article 68 (II) to human 
rights. Still, the ma n Articles imposing human rights obligations on states 
are vague and lend themselves to dual interpretations. Article 55 of the 
United Nations Charter states that, with a view to creating conditions of 
stability and well-being, which are necessary for peaceful and friendly re
lations among nations based on respect for the principles of equal rights 
and self-determination of peoples, "the United Nations shall promote 
...universal respect for, and observance of, human rights and fundamen
tal freedoms for all, without distinction as to race, sex, language cr relig
ion". Here, it is very clear that the obligation to ensure the enjoyment of 
these rights is placed on the world body and not on individual members. 
The language of this article makes the promotion of universal respect of 
human rights mandatory on the United Nations. It is not clear from this 
formulation whether the states share the same degree of responsibility 
as the United Nations in promoting and ensuring universal respect for 
human rights. In Article 56, "all members pledge to take joint and sepa
rate action in cooperation with the Organisation for the achievement of 
the purposes set forth in Article 55". Clearly, the United Nations is to 
promote respect and observance of human rights, and the member 
states are to take joint and separate actions in co-operation with the or
ganisation to achieve this aim. This language leaves room for diverse in
terpretations and affects states' perceptions of their human rights obliga
tions under the UN Charter. Some are prepared to interpret the Charter 
as imposing no diract obligations on the states parties in respect of hu
man rights. But Professor Gaius Ezejiofor interprets the word "pledge" as 
implying obligation, i.e. with a mandatory character, and the reference to 
"separate" as distinct from "joint", indicating that the members are indi
vidually bound to act to achieve these ends for persons under their juris
dictions. They are also obliged to co-operate with the United Nations for 
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the achievement of respect for human rights all over the world. 7 5 Simply 
put, the members are bound jointly and severally to achieve the human 
rights goals of the United Nations. 

As part of its promotion efforts, the UN helps to define human rights and 
fundamental freedoms in clearer and more recognisable terms, and es
tablishes mechanisms for their implementation. Article 13 enables the 
General Assembly of the United Nations to, "initiate studies and make 
recommendations for the purpose of... assisting in the realisation of hu
man rights and fundamental freedoms." Article 62 (2) authorises the 
Economic and Social Council (ECOSOC) also to, "make recommenda
tions for the purpose of promoting respect for, and observance of, human 
rights and fundamental freedoms." The Human Rights Commission 
(HRC) was created in accordance with Article 68. The Universal Declara
tion of Human Rights (UDHR), 7 6 though declaratory and not a binding 
agreement, has been acclaimed as a common standard of achievement 
for all peoples and all nations in the world, the observance of which is to 
be secured through teaching and education. From its non-binding nature 
on states can also be construed that not just states, but also individuals 
and organs of society, are to participate in its promotion. It is in the 
course of state practice that its moral authority would translate into cus
tomary international law of human rights, imposing on states duties aris
ing not so much from the declaration on its own merit as a human rights 
instrument, as its forming part of the general norms of customary interna
tional law. Today, the UDHR is accepted as embodying the authoritative 
interpretation of the human rights provisions of the UN Charter.77 

The controversy during its formative years, which contributed to its de
claratory and non-binding nature, also led to a bifurcation of the provi
sions into two distinct instruments: the Covenant on Economic, Social 
and Cultural Rights (CESCR) 7 8, and the Covenant on Civil and Political 
Rights (CCPR) 7 . The Political and Civil Covenant is seen as creating 

Ezejiofor, Gaius, The Development of the Concept of Human Rights: Definitions and Philosophical 
Foundations, in: Constitutional Rights Project (ed.), Text for Human Rights Teaching in Schools, 
Lagos, 1999, p. 30. 
United Declarations of Human Rights, adopted and proclaimed by the United Nations General 
Assembly Resolution 217 A (III) of 10 t h December 1948. 
Schwelb, E., Human Rights and the International Community: The Roots and Growth of the Uni
versal Declaration of Human Rights, 1948-1963, (1964). Proclamation of Teheran, UN Doc, 
A/Conf. 32/41. Henkin, Louis, The International Bill of Rights: The Universal Declaration and 
Covenants; in: Bernhardt, Rudolf, Jolowicz, John Anthony, (Eds.), International Enforcement of 
Human Rights, Berlin, Heidelberg, 1985, p. 6. 
Adopted and opened for signature, ratification and accession by General Assembly Resolution 
2200 (XXI) of 16 December, 1966. Entry in force 3 r d January 1976, in accordance with Art. 27 
Adopted and opened for signature, ratification and accession by the General Assembly Resolution 
2200 A (XXI) of 16 December 1966, and entered into force 23 r t March 1976, in accordance with 
Article 49. Other selected multilateral human rights treaties and conventions are; International 
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binding obligations on states because the high contracting parties under
take, in accordance with Article 2, to respect and ensure the rights rec
ognised by the covenants for all jDeoples under their jurisdiction. These 
rights are guaranteed to all the people (not just the citizens) within its ter
ritory and subject to its jurisdiction. The obligations (of respecting) are 
fulfilled by the state through endeavouring that its officials or those^ acting 
under its authority do not invade the aforementioned rights. Hcwever, 
ensuring the observation of the rights demands from the state entails 
such measures as the creation of a human rights friendly environment 
through effective financing of the judiciary and the police to handle! cases 
that may arise from private vioations. This third party effect (Dritt-
wirkung) of international human rights requires an affirmative mainte
nance of laws and institutions that will ensure that a private person will 
not detain or torture another.8 0 The binding effect of the CCPR is further 
reinforced by the Optional Protocol,8 1 which through Article 2 cremated a 
binding effect on the ratifying or acceding states. For all states that have 
ratified or acceded to this Optional Protocol, the individual rights and 
freedoms in the CCPR are by the ratification or accession translated into 
binding obligations, capable of being enforced by the individuals them
selves, without of the states. 

Under certain circumstances, the state can derogate from the rights and 
freedoms enshrined in the convention. One such instance is an officially 
proclaimed public emergency which threatens the life of the nation. In Ar
ticle 4 (1) of the CCPR, war, natural catastrophes, internal disturbances 
and strife that are of a magnitude that threatens the life of the nation 
have been accepted as reasons for derogation. However, non-derogable 
rights and freedoms are those contained in Article 6 (inherent right to 
life), Article 7 (torture), Article 8 (1) (2) (slavery and servitude, and 
equality before the law) and 11 (prohibition of imprisonment for inability 
to fulfil a contractual obligation), Article 15 (prohibition against retroactive 
laws and penalties), Article 16 (the right to be regarded as a person, Arti
cle 18 (freedom of thought, conscience, and religion). Even when no 
reasons are given for non-derogation from these rights, it is assumed 

Convention on the Elimination of All Forms of Racial Discrimination (1963); International Conven
tion on the Suppression and Punishment of the Crime of Apartheid (1973); Convention on the 
Elimination of All Forms of Discrimination against Women (1979); Convention on the Rights of the 
Child etc. See Symon des, Janusz (ed.), The Struggle Against Discrimination - A Colleclon of In
ternational Instruments Adopted by the United Nations System, Paris, 1996, p. 123. 
Henkin, Louis, 1985, Ibidem, p. 10. 
Optional Protocol to tre International Covenant on Civil and Political Rights, adopted and opened 
for signature, ratification and accession by General Assembly Resolution 2200A (XXI) of 16 De
cember 1966, entry inlo force 23"1 March 1976 in accordance with Article 9. 
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that their importance in the society enhanced their elevation to a non-
derogable level. 8 2 

The measures taken must be to the extent strictly required by the exi
gencies of the situation. It means, therefore, that even in the case of a 
proclaimed emergency, there are certain actions that may not be taken, 
and certain steps utterly impermissible. Courts are allowed to review 
these measures taken and to determine if the exigencies of the situation 
justify them. If the derogation is at variance with the United Nations Char
ter or certain fundamental laws or humanitarian treaties that apply in the 
time of war, it would not be permissible. In addition, states should not 
hide under the cover of permissible derogation to deny individuals the 
enjoyment of their rights and freedoms, as that will contribute to chaos 
and uncertainty. The provisions permitting derogation do not give the 
states a blank cheque to do whatever they like within their jurisdiction. 
Even in the case of emergencies, states are also enjoined not to engage 
in any activity aimed at the destruction of human rights and freedoms, or 
to treat these rights and freedoms as if the covenant does not recognise 
them or recognises them to a lesser extent (Article 5). 

However, there is controversy over the legal binding effect of the Cove
nant on Economic Social and Cultural Rights (CESCR). This covenant is 
seen as setting mere programmatic objectives to guide states in the pur
suit of people-oriented national development. There is no common stan
dard for verifying the observation of obligations as in the case of the 
CCPR, which mostly demands that a government abstain from invading 
the very rights. The effective implementation of Economic and Social Ob
ligations of states demands massive erection of infrastructure and the 
establishment of institutions that will provide the people with accommo
dation, employment, good medical services and social benefits. The in
timidating financial requirements for the provision of these rights can 
frustrate any government, no matter how good its intentions might be. Ar
ticle 2 pre-empted this difference in standards based on the reality of the 
existing economic situation, by making each state undertake to take 
steps individually and through international assistance and co
operation... with a view to achieving progressively the rights recognised 
in the covenant to the maximum of available resources. The loose and 
permissive formulation gives a lot of leverage to the state parties which 
are not enthusiastic in fulfilling these obligations. The CESCR does not 
easily lend itself to judicial determination. There is neither a provision for 
individual claims against the state, nor an enabling Optional Protocol for 

Buergenthal, Thomas, To Respect and to Ensure: States Obligations and Permissible Deroga
tions, in: Henkin, Louis (ed.), The Covenant on Civil and Political Rights, New York, 1981, p. 79. 
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such claims. The obligations are just unilateral contracts, which a state is 
not legally bound to fulfil unless it deems fit to do so. The fulfilment de
pends mainly on the favourable disposition of the legislature and the 
government, the s:ate budget, the political will, and the economic re
sources of the state. These are political and not judicial matters. No indi
vidual can successfully put pressure on the government through the in
strumentality of the court for the provisions of these rights. The number 
of jobless people in a state cannot, for example, be reduced through 
court action. 8 3 "It is difficult to defire the states obligations to achieve an 
adequate standard of living or particular welfare rights, and difficult to 
show that the state is not taking the necessary steps to comply with that 
obligation, or is no: doing so "to the maximum of available resources".8 4 

Since the obligations in the CESCR are merely programmatic objectives, 
the fulfilment of which could be graduated, a state that does not fulfil 
them can always claim that it has tried its best, and will endeavour to 
take further steps towards fulfilling them in the future. This position 
leaves the rights and freedoms proclaimed in the CCPR as the only en
forceable human rights imposing binding obligations on states. The rights 
proclaimed by the CESCR are, because of lack of direct and effective 
enforcement procedures, not seen strictly as human rights, and do not 
form part of the enforceable international human rights obligations of 
states. They have oromotional character, indeed, but they do not confer 
effective enforceable rights on individuals. 

The African (Banjul) Charter on Human and Peoples' Rights (ACHPR) 
couched the general obligations o? states parties to satisfy those human 
rights claims in Article 1, Article 25 and Article 26. Article 1 provides that 
states parties, "shall recognise the rights, duties and freedoms enshrined 
in this Charter and shall undertake to adopt legislative or other measures 
to give effect to them". Under Article 25 the states are, "to promote and 
ensure...respect" of the rights and freedoms enshrined in the Charter, 
guarantee the independence of the courts, and allow the establishment 
and improvement of appropriate national institutions entrusted with the 
promotion and protection of rights and freedoms guaranteed by this 
same Charter. These provisions are expressive of three-pronged obliga
tions: to recognise, to adopt measures, and to promote and ensure re
spect of the rights, duties and freedoms inscribed in the Charter. 

Recognition means acknowledgment of the existence and effects of a 
subject, concept or rule. Admittedly, by signing, ratifying or acceding to 
the Charter, a state recognises by its acts and pronouncements the en-

Kriele, Martin, „Freih«iit" und „Befreiung": 7.ur Rangordnung der Menschenrechte, Frankfurt/M., 
1988, p.16 
Henkin, Louis, 1988, bidem, p. 16. 
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shrined rights and freedoms, as well as the jurisdiction of the Commis
sion, i.e. the organ for enforcement. Beyond this, it is not clear which 
other state acts constitute acts of recognition. Recognition, in any event, 
imbues the rights with acceptance, and deepens its influence in the soci
ety. This effect is complemented and amplified by promotional activities 
required by Article 25 and Article 26. 

The stipulation that the parties, "shall undertake to adopt legislative or 
other measures" to give effect to the Charter is ingeniously formulated, 
because the phraseology "shall undertake to adopt" is too permissive, fu
turistic, and gives the impression that the states will at their own conven
ience adopt the measures required in giving effect to the Charter. No 
sense of urgency or immediacy is derived from this formulation, as op
posed to the concise and definitive formulation in Article 2 (2) CCPR, 
which states, "undertakes to respect and ensure". It would have been 
more apt, according to Anyangwe, 8 5 to use such phrases as, "shall under
take" or, "undertake to adopt the measures. However, despite the want 
of felicity of the formulation in the Banjul Charter, its intention is clear, i.e. 
the creation of a human rights friendly environment through legislation 
and other measures. This, as experience has shown, is more realisable 
in a democracy than in any other regime. It requires not only the enact
ment and enforcement of legislation protecting and promoting human 
rights, in tune with the international standard, but also requires the adop
tion of other measures, like the establishment and strengthening of de
mocratic institutions, independence of the judiciary and permissive atti
tude to the functioning of human rights NGOs. The states assume under 
Article 26 the duty to allow the establishment and improvement of appro
priate national human rights institutions. Furthermore, the obligation to 
promote and ensure respect of rights means to educate and make peo
ple aware of the existence and operation of the rights, duties and free
doms inscribed in the Charter. Organising of workshops, symposia, 
seminars, conferences, training courses are but eclectic examples of the 
many ways to disseminate information about the Charter. When people 
are sensitised about their rights, and are aware of the legal mechanisms 
for remedying any breach, a solid foundation for the implementation of 
the rights will have been laid. What then is freedom? Freedom means 
the recognition of human rights, for once the insight is gained, people will 
be ready to defend it, even with their blood. 8 6 Other obligations include 
the addressing of communication against a state party for human rights 

Anyangwe, Carlson, Obligations of States Parties to the African Charter on Human and Peoples' 
Rights, in: 10 RADIC, 1998, pp. 629-630. 
Compare Klein, Eckart, Die Verantwortung der Vertragsparteien: Uberlegung zu einer effektiven 
Durchsetzung menschenrechtlicher Verpflichtungen, unpublished Lecture, Potsdam, 2001. 
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violation, (Articles 47 and 49), the submission of periodic reports, (Article 
62), and the obligation to satisfy the individual and group human rights 
claims in the Charter. 

Chapter Three 
Human Rights Obligations Arising from General 
Principles of International Law 
In no area of international law is the search for a common standard so 
relevant, but yet so elusive, as in the area of human rights. A common 
standard will help in distilling from the different cultural inputs in the hu
man rights discussion, core norms that would have universal and cos
mopolitan appeal and easily win solidarity for its application. 

The maintenance of the peace and stability that are necessary for the ef
fective functioning of the international legal system, requires the formula
tion and enforcement of a common standard to which every state ought 
to conform. The problem, however, is establishing what this standard is 
or should be, what the norms are, and which norm is opposable to all 
states. The search for the doctrinal underpinnings of this common stan
dard leads irresistibly to the issue of the relationship between the con
cept of obligations erga omnes, principles of jus cogens, international 
crimes, fundamental human rights and the concept of persistent objector 
in general international law. 

1. Obligations erga omnes and human rights norms 
Obligations erga omnes are certain categories of international obligations 
that states owe the international community as a whole, with the duty to 
protect and promote the basic values and common interests of a l l 8 7 The 
first serious mention of some human rights norms as obligations erga 
omnes was in the ESarcelona Traction Case, even though this was in the 
form of obita dictum. Barcelona Traction Light and Power, a Canadian 
company with a branch in Spain, had Belgian nationals as major share
holders. The company was adjudged bankrupt by a Spanish Court. This 
led to the intervention by Belgium to protect the interests of her nationals. 
This is, in a sense, a diplomatic intervention requiring Spain to pay dam
ages to Belgian nationals, who, as major shareholders of the bankrupt 

Ragazzi, Maurizio, The Concept of International Obligations Erga Omnes, Oxford, New York, 
1997, p. 1. 
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company, had suffered damages. The Court, as the organ of the Spanish 
government, was seen by Belgium as an instrument used to weaken the 
company in favour of a Spanish competitor. The reparation was sought 
because Spain was deemed by her actions to have violated international 
law on the treatment of foreign nationals. Spain objected to the Belgian 
claim. Surprisingly, the ICJ refused to let Belgium extend diplomatic pro
tection to its nationals in the circumstances, stating in particular that an 
essential distinction should be drawn between the obligations of a state 
towards the international community as a whole and those arising vis-a
vis another state in the field of diplomatic protection. By the very nature 
of the importance of the rights involved in diplomatic protection, all states 
can be held to have a legal interest in their observation. These are obli
gations erga omnes.'"' However, since this claim by Belgium was for a 
reparation for its nationals for the injury suffered because of the adjudica
tion of bankruptcy, and not for the realisation of an obligation owed to the 
Canadian company, this statement is freely regarded as an obita dictum, 
for it did not directly address the main issue involved. Nevertheless, the 
ICJ's dictum opened a door through which a more gladsome concept 
was ushered to help shape the norms with which the obligations of states 
are to be measured. 

Among the obligations erga omnes recognised in the dictum are, "out
lawing of acts of aggression, and of genocide, as also ...principles and 
rules concerning the basic rights of the human person, including protec
tion from slavery and racial discrimination". In a claw-back that is difficult 
to be reconciled with the efficient application of the above norms, the 
court declared, "however, the instruments which embody human rights 
do not confer on the States the capacity to protect the victims of such 
rights irrespective of their nationality".89 If the enumerated human rights 
are deemed obligations erga omnes - obligations owed the entire inter
national community at large - then every state has a right to seek its ful
filment by invoking the international responsibility of every other state. It 
is then difficult to accept why all states, irrespective of lack of any direct 
special interest, should not have an interest in their observation. This in
terest in the meeting of the obligations ought necessarily provide the in
ternational community, as a body or each of its component parts ut sin-
guli, the necessary standing in seeking the enforcement of the obliga
tions whenever a breach occurs or a threat thereof lies. Unsettled, how
ever, is what type of injury the applicant would claim to have suffered if 
the rights of its nationals had not been at stake. What kind of damages in 
a classical sense can the court award? If a declaratory judgement is ren-

Barcelona Traction Light and Power Ltd, Judgement ICJ Reports, 1970, p. 32. 
Barcelona Traction Light and Power Ltd, Judgement ICJ Reports, 1970, p. 32. 



Obasi: Enforcement of State Obligations to Respect and to Ensure Human Rights 47 

dered, how can it be enforced? What would be deemed a fair settle
ment? Who determines that a norm is an omnes? Would a state, in the 
name of higher values as determined by itself, be entitled to appoint itself 
the avenger of the international community? This, of course, will unleash 
chaos among states in their international relations.90 

Interestingly, these categorised obligations fall under the human rights 
norms. Are these then supposed to be exhaustive lists of human rights 
erga omnes, or are they mere examples from an ever-expanding field of 
norm-setting in human rights? Before the dictum in the Barcelona Trac
tion Case, there had been attempts to define and delimit the obligations 
of states. Prior to the concept of obligation erga omnes were the con
cepts of, "permanent dedication to the use of the whole world", as ex
pressed in the Wimbledon Case, which imposed on Germany, a riparian 
state, an obligation (State Servitude) to allow ships of other nations 
(whether merchant or warships) access and right of passage across the 
Kiel Canal. On the basis of the state servitude, the artificial Kiel Canal 
was assimilated as a natural strait and Germany could not, despite its 
avowed neutrality in the Russo-Polish war, prevent the British vessel, 
S.S. Wimbledon, with its cargo of war materials, from exercising its right 
of passage. 9 1 Also, the concept of "International Status in the General In
terest of Europe" imposed on all states the obligation not to remilitarise 
the Aaland Islands following the defeat of Russia in the Crimean War. 
This was for the sole purpose of removing a similar tension in the Baltic 
Region created by the Russian fortification of the Islands before the War. 
None of these touched on human rights, which directly affects the inter
ests of the individual. 

Are the selected human rights norms exemplified in the Barcelona Case 
(the outlawing of Acts of Aggression, the outlawing of Genocide, the pro
tection from Slaveiy and the protection from Racial Discrimination) ex
haustive and conclusive, or is the whole of human rights capable of 
qualifying as obligations erga omnes? 

2. The outlawing of genocide as obligation erga omnes 
Genocide is nothing other than premeditated mass murder with open or 
tacit support of the authorities. Since murder is a crime under all known 
jurisdictions, and one for which the punishment is usually life imprison
ment or death, it is tempting to assume that an international convention 

Weil, Prosper, Towards Relative Normativity in International Law?, 77 AJIL, 1983, pp. 432-433. 
Wimbledon, Judgement, 1923, PCIJ, Series; A, No. 1, p.43. von Munch, The Wimbledon Judge
ment, 2 EPIL, pp. 293-296. 
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outlawing this act would receive universal acceptance and its efficacy 
would not be attenuated by reservations. The mind-searing horrors of the 
Second World War and the brutality that accompanied the systematic 
liquidation of certain groups of people solely on the basis of their mem
bership of a particular group, introduced a new definition to genocide that 
distinguished it from ordinary mass murder. Although the Military Tribu
nal sitting in Nuremberg for the criminal prosecution of major war crimi
nals of the European Axis did not directly refer to "genocide", it defined 
the offence against humanity in a fashion that was easily decipherable in 
the definition of Genocide as provided in the Convention on the Preven
tion and Punishment of the Crime of Genocide 1948. The Agreement es
tablishing the Nuremberg Tribunal listed as offences against humanity, 
"murder, extermination, enslavement, deportation, and other inhumane 
acts committed against any civilian population before or during the war, 
or persecutions on political, racial or on religious grounds in execution of, 
or in connection with, any crime within the jurisdiction of the Tribunal, 
whether or not in violation of the domestic law of the country where per
petrated".9 2 

Art. 2 of the Genocide Convention 1948 declared that Genocide means 
any of the following acts commited with intent to destroy, in whole or in 
part, a national, ethnic or religious group, as such: 

killing members of the group; causing serious bodily or mental harm to 
members of the group; deliberately inflicting on the group conditions of 
life calculated to bring about its physical destruction in whole or in part; 
imposing measures intended to prevent births within the group; forcibly 
transferring children of the group to another group. 8 3 

While there was a consensus among states of the need to outlaw and 
punish the crime of genocide, there was controversy regarding its uni
versal or territorial jurisdiction. Art. VII of the Convention removed the 
crime from political offences and empowered each state to punish the of
fence under their laws or extradite to any other country or hand over to 
an international tribunal for trial and punishment, any person accused of 
committing the said offence. The dual jurisdiction (municipal and interna
tional) was also recognised by Art. VI of the Genocide Convention which 
allowed national and international tribunals to assume competence in 
prosecuting and punishing offenders. It is evident, however, that giving 
primary jurisdiction to domestic tribunals is ineffective in cases where 

Art. 6c of the Agreement for the Prosecution and Punishment of the Major War Criminals of the 
European Axis, London. Wright, Quincy, The Law of the Nuremberg Trial, 41 AJIL, 1947, pp. 38-
72. 
The Convention on the Prevention and Punishment of the Crime of Genocide, 1948 came into 
force on January 12* 1951. 
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heads of states and other high government functionaries are involved. In 
such cases, the intervention of an international tribunal becomes highly 
desirable. It is accepted that universal repression of genocide requires 
the responsibility cf parties to the Convention to enforce compliance by 
deviant states, since this offence is usually committed with the machinery 
or connivance of government.9 4 

In ratifying the Genocide Convention, some states entered reservations, 
which were rejected by some other contracting parties. As a rule, the 
principle of consert and freedom of contract enables states to exercise 
the right of reservations when ratifying or acceding to any treaty. How
ever, to be effective, all contracting parties must accept a reservation. In 
this instance, where some states rejected the reservations, the question 
that arose was whether the reserving states, despite objection by some 
of the participating states, should be admitted as parties to the Conven
tion. In the Advisoiy Opinion of the ICJ, it was emphasised that a state 
cannot, through reservation, destroy or frustrate the very aim of a multi
lateral treaty. A reserving state can still be a party to the convention, if 
only some, but nol: all, of the contracting parties object to the reserva
tion. 9 5 The ICJ, emphasising the 'Concept of Integrity' of a convention, 
reasoned that the effect of a resei-vation depends on the circumstances 
of each case. Since the moral and ethical considerations that gave rise 
to the Genocide Convention require the participation of a wide range of 
states, it was necessary to be flexible in the application of the integrity 
principle. Most importantly, the ICJ emphasised that the principles under
lying the Convention are, by their nature, principles which are recognised 
by civilised nations as binding. Further, it stressed that because of the 
humanitarian and moral background of the Convention and in view of the 
problem being adcressed, all states including non- contracting parties 
shall be bound by the obligations. This imbuement of universality ele
vated the Convention to a general principle of international law oppos
able to all states and binding on all as obligations erga omnes. 

Nehemiah, Robinson, The Genocide Convention: A Commentary, New York, 1960, p. 31. The 
reluctance of the then Federal Government of Nigeria, for example to arrest, put to trial and pun
ish the perpetrators of tie 1966 Pogrom against the indigenes of the then Eastern Region of Nige
ria has been widely interpreted as condoning the genocidal act. The events in former Yugoslavia 
and Rwanda indicate that federal authorities in each country aided and abetted the genocide. 
Only with the help of international tribunals could such government functionaries be effectively 
prosecuted and punished. 
Klein, Eckart, Genocide Convention (Advisory Opinion), 2 EPIL, pp. 107-108. Ragazzi, Maurizio, 
The Concept of International Obligations Erga Omnes, Oxford, New York, 1997, p. 98. 
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3. Protection from slavery as obligation erga omnes 
Originally, the institution of slavery did not raise any moral or ethical is
sues in so many societies. In fact, slavery and other similar institutions, 
like debt bondage, serfdom, and the caste system, were widely practiced 
in varying degrees in all known societies. Curiously enough, even pro
tagonists of natural law, with their humane and pacific approach, did not 
initially condemn the practice. This was because the institution of slavery 
was accepted as a necessary and legitimate instrument by which to cre
ate wealth and improve the well-being of the society. To Aristotle, "...the 
use of slaves and of domestic animals does not differ much: from the 
physical labour of both are obtained the services necessary for life". With 
this notion began the attribution to slaves all the elements and character
istics of mere property that could be acquired and disposed of like any 
other wealth. 9 6 This view, bizarre as it may seem today, exemplified one 
of those paltry and iniquitous applications of natural law as a double-
edged sword. 9 7 

The International Convention to Suppress Slave Trade and Slavery, 
adopted by the League of Nations in 1926, defined slavery in Article 1 as 
the status or condition of a person over whom any or all of the powers 
attaching to the right of ownership are exercised. And slave trade was 
defined as including all acts involved in the capture, acquisition or dis
posal of a person with intent to reduce him to slavery; all acts involved in 
the acquisition of a slave with a view to selling or exchanging him; all 
acts of disposal by sale or exchange of a slave acquired with a view to 
being sold or exchanged, and, in general, every act of trade or transport 
of slaves.9 8 The Supplementary Convention on the Abolition of Slave 
Trade, adopted in 1956 by the United Nations, merely adopted this defi
nition with a minor modification.9 9 Slavery, slave trade, and all institutions 
and practices similar to slavery, such as serfdom, debt bondage, sale of 
women into marriage and the traffic in children, were outlawed without 
any defence or justification based on culture or religion. 

While the condition of slavery cannot be supported by nature, it remained 
a commonly accepted institution in all cultures, and was practiced in 

Aristotle, Politics, 1.1.5, quoted in: Lauterpacht, Hersch, International Law and Human Rights, 
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varying degrees up to the 19 ami 20 centuries. This lack of a natural 
root of slavery was emphasised by Lord Mansfield who, in leaning on the 
idea of liberty under the common law, regarded such an institution as so 
obnoxious that it was incapable of being supported by any reason, moral 
or political, except by positive law 1 0 0 The early campaign against the in
stitution of slavery was directed against the African Slave Trade and its 
transatlantic flank. Slaves being basically regarded and treated as chat
tels, municipal law regulated the dealing in slaves in the same way as it 
did the dealing in personal propeity. Because the early Law of Nations 
did not regulate sieve trade, and considered it a matter falling within the 
internal affairs of a state, remaining a slave or becoming free depended 
widely on the jurisdiction under which a slave found himself. 

In the Enterprise Case 1835, a distressed American Slave Ship sought to 
escape the storm by berthing in the Island of Bermuda, a British Colony. 
At this time, the institution of slavery had been outlawed in Britain and 
her colonies. In the light of this, a writ of habeas corpus was issued and 
the slaves regained their natural freedom, which was deemed to have 
been restored to them as soon as they set foot on the island. 1 0 1 

A similar incident occurred in 1848 when a ship equipped for slave trade, 
the Lawrence, was detained in Sierra Leone and declared forfeited to the 
'British Crown' because of its engagement in slavery. This seizure was 
not based on any internal legislative act of Britain abolishing slave trade, 
but on the basis of the existence of an international practice among civi
lised nations outlav/ing slavery and slave trade at this time. This was in
terpreted by Britain as imposing obligations erga omnes on states to en
force the prohibition.1 0 2 

The general principles of modern international law rooted in the ' law of 
nature" and the "usage of all" prohibit slavery and slave trade. This rejec
tion of the institution of slavery has found expression not only in the 
Slavery Conventions, but also in major international human rights in
struments such as UDHR, Art. 4; CCPR Art. 8; EHRC, Art. 4; AHRC, Art. 
6 and the ACHPR, Art. 5. And at municipal level, there is no known con
stitution or official declaration in the world which legitimises or tolerates 
the institution of slavery. With the dismantling of the last vestiges of po
litical colonialism (a collective slavery as exemplified by the apartheid re
gime), the immoral ty and inhumanity inherent in this practice has made 

Somerset v. Stewart, £8 ER. 499 (K.B. 1777) p. 510. 
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the outlawing of slavery an obligation erga omnes, incumbent on all 
states. However, cultural practices similar to slavery, and in some in
stances based on religion, still persist, even if subterranean. 

4. The outlawing of acts of aggression as obligation erga 
omnes 

The main purpose of international law is the maintenance of an ordered, 
peaceful and secure world. To realise this, the United Nations outlawed 
aggression, but also provided conditions under which, if necessary, it 
could be permitted, such as self-defence and collective intervention to 
restore normalcy. It should be noted that in the international legal order, 
peace and security outweigh other considerations such as justice. Even 
the enforcement of human rights is favoured, not so much because of its 
inherent ability to contribute to justice, but because it may help to reduce 
smouldering tensions that may escalate and threaten world peace. A re
pressive regime, for instance, can trigger off an avalanche of refugees 
that may flood into neighbouring countries with destabilising conse
quences. Article 2 para. 4 of the United Nations Charter outlaws every 
act of aggression and exhorts all members to refrain in their international 
relations from the threat or use of force against the territorial integrity or 
political independence of any state, or in any other manner inconsistent 
with the purposes of the United Nations. 

An exception to the outlawing of aggression is the right of self-defence 
against unwarranted external armed attack (Art. 51 of the UN Charter), 
effective collective measures to suppress a threat to peace (Art. 42, 53) 
and special measures against enemy states (Art. 107, 53 para.1). It is 
the sole priority of the Security Council to determine and adjudge any 
circumstance to be a threat or breach of the peace (Art. 39) warranting a 
collective measure to suppress the aggression and to punish the aggres
sor. Internal aggression or insurrection is not expressly mentioned or out
lawed. Yet it poses, as recent experiences have shown, more threat to 
peace than formal intra-border aggression. For all practical purposes, 
such internal aggression is treated as a threat to peace or a breach of 
the peace and likewise requires a concerted effort to suppress. In recent 
times, situations that have led to a total breakdown of law and order and 
created unbearable anarchic situations within a region started as internal 
fractious struggles within one state. Somalia, Rwanda, Sierra Leone, 
Yugoslavia, Liberia etc. are ready examples that internal aggression 
against a group of people, and the resultant genocide, could merit the at
tention of the United Nations. 
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While no definition of aggression could be legally comprehensive enough 
to cover all the multifarious forms in which a state can aggress another 
state or a group of people, a more practical approach is sought through 
enumeration of acts and activities deemed to be examples of aggres
sion. 1 0 3 Through a resolution adopted in December 14 t h 1974, the General 
Assembly accepted a definition of aggression recommended by a Spe
cial Committee. Article 1. para. 1 of the Resolution 3314 defines aggres
sion as, "the use of armed force by a state against the sovereignty, terri
torial integrity or political independence of another state, or in any other 
manner inconsistent with the Charter of the United Nations, as set out in 
this definition".1 0 4 Specific acts that constitute aggression were enumer
ated in Article 3 of the Resolution to include mainly military invasions or 
attacks by a state against another, or lending of support to any group do
ing the same within the internal jurisdiction of any state. The fact that the 
Security Council is not bound by this definition or restricted to the in
stances of aggression enumerated in it, is hinted at in Article 4 of the 
Resolution, which made it clear that the list is neither conclusive nor ex
haustive. This gives a wide leverage to the Security Council, in whose 
power it lies to determine under Art. 39 of the UN Charter which circum
stances constitute a threat to peace and stability in the world. The elas
ticity of the definition of aggressior led the International Law Commission 
in its Third Session in 1957 to favour the view that any threat or use of 
force, for any reason other than individual or collective self-defence, or in 
pursuance of a recommendation of a competent organ of the United Na
tions, was aggression. Aggression has also been listed since 1954 
among the offences against the peace and security of mankind. Today, it 
is accepted that aggression includes also measures short of war, or low 
intensity conflicts without the deployment of regular troops. 1 0 5 The desta
bilising effect of political and economic pressure through blocking of le
gitimate bank accounts, nationalisation of investments, and restriction of 
import and export cm weaker states are also being put forward by weaker 
and smaller states as instances of aggression. But this argument, initi
ated by the countries of the former socialist bloc, and now championed 
by developing countries, has yet to gain acceptance in international dis-
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course. 
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5. Protection from racial discrimination as obligation erga 
omnes 

The struggle for the outlawing of racial discrimination draws its moral 
force from the principle of equality of all human beings, a principle that 
has been repeatedly proclaimed in international human rights instru
ments. 1 0 7 The most authoritative and prominent international instrument 
for the suppression and elimination of the delict is the International Con
vention on the Elimination of All Forms of Racial Discrimination.1 0 8 In 
Plessy v. Ferguson 1 0 9 concerning racial discrimination in the American 
public transport system, the US Supreme Court accepted the argument 
that separation of the races into different wagons on the basis of "sepa
rate but equal" is not discriminatory or humiliating against any particular 
race, nor does it favour any race against the other. The African-American 
populace in the USA saw a policy based on this principle as provoking 
negative and belittling insinuation against them. So in Brown v. Board of 
Education of Topeka 1 1 0, the Supreme Court had occassion to redress the 
negative impact of its earlier decision by declaring that the separate 
school system was racially discriminatory, even when the materials ap
peared to be equivalent to one another. This means that the concept 
"same" cannot be effectively replaced by "equivalent", and so the princi
ple of "separate but equal" was discredited. The outlawing of racial dis
crimination does not seek to blur the distinct differences among the races 
in the world or require absolute identity of treatment among human be
ings. It rejects only negative differentiation based solely on racial consid
eration. It is reasonable to argue that the Convention on Racial Discrimi
nation aims primarily, but not solely, to benefit non-white races, e.g. peo
ple of African and Asian origin who suffer discrimination on the basis of 
their colour. The apartheid policy that was practiced in South Africa - and 
extended to South West Africa - represented the most extreme and ob
noxious form of racial discrimination, in that it sought through physical 
enslavement and deprivation to establish a permanent domination of one 
race against another. 

Before the concluding of the Convention on Racial Discrimination and 
the judgement in the Barcelona Traction Case, efforts were made to out
law racial discrimination as a norm of customary international law oppos-

The Universal Declaration of Human Rights, the International Covenant on Civil and Political 
Rights, and the International Covenant on Economic, Social and Cultural Rights, the European 
Human Rights Covention, the American Human Rights Convention, the African (Banjul) Charter 
on Human Rights and Rights of the Peoples and a host of other international and regional instru
ments. 
660 UNTS 195, reprinted in 5 ILM 352, 1966. 
163 US, 567, 1896. 
347 US, 483, 1954. 
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able to all states. In the South West African Cases," 1 Ethiopia and Libe
ria sought consistently to have the: ICJ render an advisory opinion con
demning the practice of apartheid in the then South West Africa (Na
mibia) by South Africa, the trustee, as not only discriminatory and incom
patible with the terms of the mandate, but a violation of an emerg ng in
ternational customary norm of obligation erga omnes which was oppos
able to South Africa. In their pleadings, Ethiopia and Liberia claimed that 
South Africa, through its practice of apartheid, had violated certain arti
cles of the Mandate" 2, and in particular Art. 22 which required it to pro
mote and support the political, economic, social and educational devel
opments of the inhabitants of the Trusteeship Territory, as well as the 
protection of human rights so as; to enable the Mandate territory to 
gradually gain its self-government or independence. Though South Africa 
was obliged under the Mandate to administer the territory as a sacred 
trust of civilisation, it became difficult to accept that the individual mem
bers enforce the obligations on their own standing, because the Mandate 
agreement was not reached between them individually and South Africa, 
but between the UN and South Africa, and the members were only third 
parties. In its defence, South Africa raised the issue of the stancing of 
the applicants and also rejected the emergence of any internationai norm 
of "non-discrimination" and "non-separation" that could opposable to it, 
despite persistent objection. 

Surprisingly, the ICJ ruled through a narrow vote that the applicants 
lacked standing, and refused to delve into the merits of the case. 1" It 
was, however, through the dissenting opinions of Judges Tanaka and 
Jessup of the ICJ that the case acquired its relevance in international law 
discourse concerning human rights. On the issue of standing, Judge 
Jessup recognised the rights of states to, without directly suffering injury, 
resort to the court for an authoritative interpretation of the obligations 
which states had assumed in order that labour, and minorities and de
pendent peoples might enjoy international protection." 4 It may, however, 
be argued that the courts ruling meant nothing other than that South Af
rica's obligation towards the inhabitants of South West Africa were owed 
not to the individual members of the League of Nations, but to the 
League itself.115 Since human rights are naturally inherent, and exist in-

1 1 1 South West Africa (Etfiiopia v. South Africa; Liberia v. South Africa), Second Phase, ICJ Reports 
1966. 

1 1 2 Covenant of the League of Nations, Art. 22 para. 1, Art. 2 para. 2. 
1 1 3 The immediate terminjition of the Mandate through Resolution 2145 on 27 t h October 19615, follow

ing the ruling and placing South West Africa under the direct responsibility of the General Assem
bly, showed how the Assembly disfavoured the ruling. 

1 1 4 ICJ Reports, 1966, p. ;i74. 
1 1 5 Boczek, Boselaw Adam, Historical Dictiona-y of International Tribunals, Metuchen, New Jersey, 

London, 1994, pp. 197-198. 
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dependent of the will of the states, every human being is entitled to their 
enjoyment. States do not formulate them, but merely confirm their exis
tence. And because of the moral basis of certain norms, such as geno
cide and racial discrimination, even "states which do not recognise this 
principle (i.e. the protection of human rights) or even deny its existence 
are nevertheless subject to its rule".1 1 6 Judge Tanaka drew the conclusion 
that since the prohibition of racial discrimination is contrary to the princi
ple of equality among human beings, it should also be opposable to all 
states. This, in a sense, is an elevation of the outlawing of racial dis
crimination to the level of obligation erga omnes. 

6. The basic rights of the human person as obligation erga 
omnes 

To Ian Brownlie, erga omnes obligations are grounded on those princi
ples opposable to, and valid against, "all the world", and operate irre
spective of consent on the part of those to whom they apply. 1 1 7 This view 
of erga omnes makes it share some elements of jus cogens. The obliga
tion to respect human rights then appears as a duty thrust upon a state 
even against its will, and not an obligation that is freely assumed. This 
creates an aura of absoluteness and finality. Therefore, certain human 
rights accepted as erga omnes should be applied without any attenuation 
of their quality by states. Among the obligations erga omnes mentioned 
in the Barcelona Traction Case are, "principles and rules concerning the 
basic rights of the human person." 1 1 8 This does not in any way solve the 
problem created by the foregoing selective enumeration of genocide, 
slavery and racial discrimination as constituting human rights obligations 
erga omnes. The task of determining which rights are basic and which 
are not is a tasking academic exercise. And the fact that several docu
ments do not distinguish between basic, fundamental, inherent and inal
ienable, but use them interchangeably, creates a further problem as to 
whether all human rights should be dressed in the robe of erga omnes, 
simply because they are regarded as fundamental or as basic rights.1 1 9 

The International Law Commission prefers the phrase "basic human 
rights", as used by the ICJ in the Barcelona Traction Case, to "funda
mental human rights", which appeared in Article 1, (3) of the United Na-

ICJ Reports 1966, p. 298. Brownlie, Ian (ed.), Basic Documents on Human Rights, 1992, pp. 567-
598. 

1 1 7 Brownlie, Ian, Principles of Public International Law, 5 , h Edn. Oxford, 1998, see Glossary. 
1 1 8 ICJ Reports, 1970, p. 32 at para. 34. 
1 1 9 The German Constitution of 1949 refers to these human rights as basic rights, and the Nigerian 

Constitution of 1979 and 1999 used the term fundamental human rights for them. See also Meron, 
Theodore, On a Hierarchy of International Human Rights, 80 AJIL, 1986, p. 1-23. 
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tions Charter. B t t this does not resolve the issue of whether human 
rights could be stratified according to their importance, and whether 
some, but not all human rights, constitute obligations erga omnes, and 
why they so qualify, and others do not. State constitutions as the Grund-
norm or basic law of a nation have declared certain human rights norms 
as basic or fundamental, and these have always been treated as such in 
those countries where the rule of law reigns supreme. But in the interna
tional legal order, there is no special source of law for creating constitu
tional or fundamental principles. It is not the form, but the nature of the 
subject matter which a norm deals with that helps to determine its impor
tance as obligation erga omnes, or as a principle of jus cogens. 

The Third Restatement of United States Foreign Relations Law (USFRL) 
in § 702 enumerated the following norms as qualifying as obligations 
erga omnes: genocide, slavery or slave trade, murder or causing the dis
appearance of individuals, torture or other cruel, inhuman or degrading 
treatment or punishment; prolonged arbitrary detention, systematic: racial 
discrimination, or a consistent pattern of gross violations of internation
ally recognised hunan rights.1 2' This selective enumeration gives again a 
cautious hint that not all human rights included in the international or re
gional conventions on human rights, even when addressed as funda
mental, are so basic as to acquire the erga omnes status. It would seem, 
therefore, that only those norms of which the violations are so egregious 
should be held to be non-derogable.1 2 2 The most desirable obligations 
erga omnes of states for the protection of human rights should be the in
ternationally accepted obligation to observe and respect these rights. 
For, if this is enforced, all human rights would be effectively prolected. 
This may, in reality, not solve the problem, because the claw-backs at
tached to each human rights article, as in the Banjul Charter, or the per
mitted derogation under certain circumstances provided by the CCPR, 
may make states pleading domestic jurisdiction engage in a wanton vio
lation of these rights. However, the CCPR does not permit any deroga
tion from right to life, prohibition of slavery and servitude, torture, prohibi
tion against retroactive laws and penalties.1 2 3 Does this selection make 
the rights so selected the irreducible core of human rights that are 
deemed non-derogable? While there is no generally accepted measure 
to determine which human rights should be imbued with erga omnes 

ILC Draft Commentaries on State Responsibility, Art. 13 and 14 Part II, para. 27, Doc. A/CN.4/L 
521). 

1 2 1 American Law Institute, Third Restatement of US Foreign Relations Law, vol. 2, 1987, p. 165. 
1 2 2 Compare with Dinsteir who rejected this view, and would want every right in the Universal Decla

ration of Human Rights to be declared erga omnes. Dinstein, Yoram, The Erga Omnes Applicabil
ity of Human Rights, 24 Archiv des Volkerreohts, 1986, pp. 16-21. 

' 2 3 Buergenthal, Thomas, Ibidem, 1981, p. 79. 
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status and which should not, the protection of human rights may be sig
nificantly enhanced if we treat each obligation on its own merit to deter
mine, based on the effects of any violations, whether or not it qualifies as 
an obligation erga omnes.™ 

In 1989, the Institute of International Law, during its session in Santiego 
de Compostella, sought to resolve in one fell swoop the controversy trail
ing the hierarchy of human rights which had, since the Barcelona Trac
tion Case (which created ordinary and superhuman rights norms), con
tinued to simmer. The approach was brilliant and the effect somehow 
disarmed the different opinion groups. Article 1 of the Resolution states 
that, "human rights are a direct expression of the dignity of human per
son. The obligation of States to ensure their observance derives from the 
recognition of this dignity as proclaimed in the Charter of the United Na
tions and in the Universal Declaration of Human Rights. This interna
tional obligation, as expressed by the International Court of Justice, is 
erga omnes; it is incumbent upon every State in relation to the interna
tional community as a whole, and every State has a legal interest in the 
protection of human rights. The obligation further implies a duty of soli
darity among all states to ensure as rapidly as possible the effective pro
tection of human rights throughout the world." 1 2 5 

This approach does not rank one human rights norm above the other, 
neither does it dissuade those who may want to do so. According to the 
reasoning of the Institute, there seems to be no persuasive reason for a 
radical differentiation. All rights are altogether basic or altogether ordi
nary. It only proposes that the very obligation to respect and ensure the 
protection of human rights is an obligation erga omnes. However, no 
erga omnes quality is attached to specific human rights obligations, but 
there exists a general obligation to ensure the respect and observation of 
"all" human rights.1 2 6 The assumed international obligation is to respect 
human rights, whether fundamental, basic or not, if ever such a distinc
tion does exist. Any attempt to differentiate would confuse states and 
may inadvertently lead them to start picking and choosing subjectively, 
as they deem fit, which human right is basic and which is not; and this 
will work detrimentally against the aim and purpose of the UDHR in its 
search for a common human rights standard. However, this approach 
raises subtle and complex issues. Even those who admire this neat solu
tion sometimes raise doubts as to the wisdom of equating the abridg-

Ragazzi, Maurizio, 1997, Ibidem, p. 145. 
Yearbook of the Institute of International Law (Santiago de Compstella Session), 1989. 
Ragazzi, Maurizio, 1997, Ibidem, pp. 141-42. Dinstein, Yoram, The Erga Omnes Applicability of 
Human Rights, 24 AVR, 1986, p. 16. Yearbook of the Institute of International Law, Article 63 (2), 
339-341. 
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ment of free speech with genocide, though each amounts to human 
rights violations. 1 2 7 When this doubt leads to a differentiation in the 
judgement of the effects or gravity of any breach of two or more norms, a 
hierarchy is intuitively erected, which may be difficult later to dismantle. 

Since the obl igators for the fulfilment of the rights devolve on states, 
and since states act individually or collectively and are entitled tc take 
diplomatic, economic and other measures towards any other state found 
in violation of the obligations, it must necessarily be a very grievous 
situation if a state is to risk the gains of its diplomatic relationship with 
another state by committing its resources to fighting for the rights of dis
tant peoples that do not share any affinity with it. At most, states express 
hesitant, verbal concern and disapproval that are, at best, exhortatory. In 
the face of gross human rights vio ations, some states literally bang on 
the table and shout, "this is unjust!", and do nothing thereafter. However, 
each violation is to be viewed in the light of its seriousness and gravity, 
and in consideration of all relevant circumstances. Generally the Insti
tute's Resolution permits far-reaching countermeasures only in a situa
tion of large-scale violation of human rights (Art. 3 of the Institute's Reso
lution). But the requirement that the violation, in order to attract counter
balancing measure, needs to be of a "large-scale", gives a hint as to 
what types of norms are being indirectly singled out for extra protective 
vigilance. Large-scale violation gives the impression that only human 
rights norms such as torture, genocide, murder, massive arbitrary im
prisonment, mass rape and widely practiced and officially-backed racial 
discrimination, as in the case of apartheid, could be meant. For example, 
the sustained pressure by the international community led by the West 
against the regime of General Abecha, the late Nigerian Head of State 
widely regarded as a dictator, was not so much because of the abridg
ment of certain freedoms, as because of the tension, violence, rampant 
extra-judicial killings and fear of implosion of the Nigerian state that could 
have threatened the entire West African sub-region. 

7. Jus cogens and the search for peremptory norms of 
human rights 

Peremptory, compelling, fundamental, mandatory, imperative, absolute 
and binding are some of the several adjectives often used to qualify the 
seriousness of the Jus cogens norms. These are norms of general inter-

Weil still insists on radical hierarchy but Menn less so. Weil, P., Ibidem, 1983, pp. 413-4 32. Me-
ron, T., Ibidem, 1986, pp. 1-23. 
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national law from which no treaty is allowed to derogate. Literally, they 
are decisive, commanding, final and irrefutabe.'2 8 

Any state practices, including executive, legislative or judicial acts which 
violate norms of jus cogens are void ab initio and of no legal effect. Jus 
cogens principles are absolutely non-derogable norms of international 
custom, and the Vienna Convention on the Law of Treaties merely reaf
firmed their effects without enumerating categories. Jus cogens, there
fore, limit the powers of states to make treaties. This is only a limitation 
of the subject matter of the agreement, and not of the freedom to make 
one. Treaties that are contra bonos mores (against good morals), i.e. 
against the public order of the international community, are null and void. 
According to Article 53 of the Vienna Convention on the Law of Treaties: 
"A treaty is void if, at the time of its conclusion, it conflicts with a peremp
tory norm of general international law. For the purposes of the present 
Convention, a peremptory norm of general international law is a norm 
accepted and recognised by the international community of states as a 
whole as a norm from which no derogation is permitted and which can be 
modified only by a subsequent norm of general international law having 
the same character. And a new peremptory norm invalidates any existing 
treaty." Since this norm derives its life and efficacy from the formal ac
ceptance and recognition of the international community as a whole, 
there arises as a matter of course the problem of determining at what 
point a norm has so crystallised into jus cogens. However, despite the 
requirement that the international community as a whole must give its 
consent, if the prime members of the international community, in addition 
to a reasonable majority of states with even geographical and cultural 
spread, accept any norm as jus cogens, this norm binds even persistent 
objectors. 1 2 9 

It is easier to describe the effect of jus cogens, which is the invalidation 
of derogating treaties, than to enumerate its contents. This situation 
arises in part due to the deliberate lack of enumeration by the Interna
tional Law Commission. But this is to be expected, since the dynamics of 
the international community would easily render obsolete any such an 
enumeration. Since jus cogens norms should, like any other norm of 
general international law, evolve through the interaction of states, subse
quently developed norms will displace earlier ones according to the de
mands of changing situations. Article 64 of the VCLT pre-empts this 

Laden, M.T, The Sources of International Law, in CRP (ed.) Text for Human Rights Teaching in 
Schools, Lagos, 1999, p. 54. 
Colson, D.A., How Persistent Must the Persistent Objector Be? 61, Washington Law Review, 
1986, 957. (957-970). Stein, T.L, The Approach of a Different Drummer - The Principle of the Per
sistent Objector in International Law, 26 Harv. Intern. Law Review, 1985, 457. 
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situation by providirg that, if a new peremptory norm of general interna
tional law emerges, any existing treaty which is in conflict with that norm 
becomes void and terminates. So the content of jus cogens is constantly 
evolving. Because of the indeterminacy of its contents and scope!, and 
the lack of an ascertainable mode of distilling them, no authortative 
enumeration exists today. So only by their fruits (effects) shall we know 
them. There exist today no formal criteria for the identification1 3 0 of these 
norms. Through this effect theory of identification, it becomes templing to 
conclude that, as long as a norm fails to produce nullifying effects upon a 
treaty, it cannot be accepted as peremptory. But the fallacy of this propo
sition could be seen by the fact that several treaties are invalidated for 
reasons outside the> norms that cculd be regarded as peremptory. It is 
also short-sighted to confer peremptoriness upon a norm because! it in
validated a treaty in a particular situation, when there is no guarantee 
that such a norm would, under a different situation or in the future, have 
the same effect on a similar treaty. Despite this doubt, the majority of the 
participants at the Lagonissi Conference 1966 supported the ILC pro
posal for selection of jus cogens norms by their effects, rather then for
mal categorisation and definitional quality. 

Ian Brownlie, after a careful study of earlier propositions, endorsed the 
following as jus cogens: "the rules prohibiting aggressive war, the law of 
genocide, trade in slaves, piracy, other crimes against humanity, and 
principles of self determination. To these could be added the United Na
tions Declaration on Permanent Sovereignty over Natural Resources and 
the United Nations Convention on Racial Discrimination".'3' From the four 
categories of norms proposed by Verdross as jus cogens, rules having a 
humanitarian object is the only one that is of interest in human righ :s dis
cussion. 1 3 2 Humanitarian law deals principally with the conduct of armed 
conflicts, the treatment of soldiers wounded in combat, prisoners of war 
and other victims of armed conflicts;, and the protection of civilian popula
tions, especially women and children. Even though humanitarian laws 
differ in quality and conception from human rights laws, they nonetheless 
serve the same end of promoting the "elementary considerations of hu
manity" which is even "more exacting in peace than in war".1 3 3 Humanitar
ian principles existing before World War II laid a platform for the recogni
tion and adoption of the human rights principles by the United Nations as 
a cornerstone in its search for peace, stability and security in the world. 

Sztucki, Jerzy, Jus Cogens and the Vienna Convention on the Law of Treaties - A Critical Ap
praisal, Vienna, New York, 1974, pp. 88-89. 
Brownlie, Ian, Principles of Public International Law, Oxford, 3. ed., 1979, p. 513. 
Verdross, Alfred, Jus Dispositivum and Jus Cogens in International Law, 60 AJIL, 1966 pp. 63-
65. 
Corfu Channel Case, IGJ-Reports 1949, p. 22. 



62 Studien zu Grund- und Menschenrechten, Heft 10 

In the Preamble, the members affirmed "faith in fundamental human 
rights...", and accepted to promote and encourage "respect for human 
rights and for fundamental freedoms".1 3 4 

The natural law heritage of human rights attracted Henkin to posit that 
the human rights instruments do not create rights, they merely recognise 
them. 1 3 5 Therefore, if human rights are inherent in nature, they should en
joy inviolable status. If they are so rooted in the human person, then 
governments should not, through legislations or administrative acts, di
vest any person of their benefits, protections and immunities. But not 
every state will be prepared to accept this. Early critics of natural law 
scornfully described it simply as nonsense, a rhetorical nonsense, which 
in seeking to hide the real inequality among men, gave them false hopes 
about their place in the scheme of things. 1 3 6 They discountenanced the 
values and benefits of natural law for the individual, and contended that, 
unless legislated into positive law with the powers of the state, they 
would remain mere dreams or vain hopes. 1 3 7 

Not all human rights proclaimed in the UDHR and accepted by the Gen
eral Assembly are, therefore, recognised by general international law. 
Nonetheless, an open and permanent violation of human rights consti
tutes a violation of the UN Charter provisions for respect and observance 
of human rights and fundamental freedoms for all, without distinction. 
Among the human rights norms that have been widely considered as jus 
cogens by authors 1 3 8 of various backgrounds and convictions are: prohibi
tion of genocide, for it shocks the conscience1 3 9; the right to life as the 
most fundamental human right1 4 0; humanitarian law and the prohibition of 
crimes against humanity" 1; non-refoulement, especially when the re-

1 3 4 UN Charter, preamble, second paragraph. 
1 3 5 Henkin, Louis, Introduction to the International Bill of Rights: The Covenant on Civil and Political 

Rights, New York, 1981, p. 15. 
1 3 6 Anarchical Fallacies: Works (Bowring), Vol. II, pp. 497, 500 and 501. Quoted by Ezejiofor, Gaius, 

Ibidem 1999, p. 6. 
1 3 7 Kartashkin, Vladimir, The Socialist Countries and Human Rights, in: Karel, Vasak, (ed.), The In

ternational Dimensions of Human Rights, 1982, p. 631. 
1 3 8 Parker, Karen / Neylon, Lyn Beth, Jus Cogens: Compelling the Law of Human Rights: in Hastings 

International & Comparative Law Review, 12,1988, pp. 430-442. 
1 3 9 The Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes 

Against Humanity, in force Nov. 11, 1970, 754, U.N.T.S. 73, I.L.M. 68, 1969. 
1 4 0 Gormley, W.P.,The Right to Life and the Rule of Non-Derogability: Peremptory Norms of Jus Co

gens in: Ramcharan, B. (ed.), The Right to Life in International Law, 1985, p.122. Universal Decla
ration of Human Rights UDHR, Art. 3: "Everyone has the right to life, liberty and the security of the 
person". International Covenant On Civil and Political Rights, Art. 6 (1): "Every human being has 
the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of 
his life". This claw-back is an attenuation of the peremptory quality of right to life. 

1 4 1 Geneva Conventions of 1949. Nuremberg Charter 1945 which defined war crimes and crimes 
against humanity to include, "Murder, extermination, enslavement, deportation, and other inhu
man acts committed against any civilian population...". 
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turnee is likely to be tortured ; prohibition against torture ; and prohibi
tion of apartheid, because of its unparalleled inhumanity and threat to 
world order, peace and security.'44 Judge Tanaka of the ICJ was also 
prepared to accept the whole of human rights as jus cogens. According 
to the highly respected jurist, "If we can introduce in the international field 
a category of law, namely jus cogens, recently examined by the Interna
tional Law Commission, a kind of imperative law which constitutes the 
contrast to the jus dispositivum ...surely the law concerning the protec
tion of human rights may be considered to belong to the jus cogens. As 
an interpretation of Art. 38, para. 1 (c) Statute of ICJ, we consider that 
the concept of human rights and their protection is included in the; gen
eral principles ment oned in the Article as a source of international law".1 4 5 

But regarding the whole of human rights as jus cogens, however tempt
ing and desirable the outcome might seem, would be breaking the em
bankment that has decently regulated relations among states. 

8. International crimes and human rights norms 
With the exception of pirates, who were regarded as hosti humani 
generis because they interfered detrimentally with the safe flow of mer
chant ships of all nations on the high seas, and were thus regarded as 
common enemy of mankind, classical international law did not have any 
elaborate category of international crimes. Humanitarian considerations 
led also to the categorisation of slave trade as international crime. How
ever, those norms of which violations would be treated as international 
crimes were not uniformly defined. The concept was applied only to 
characterise serious violations of international law norms, which touche 
on a fundamental interest of the world community or serve a humanitar-

Report of the UN High Commissioner for Refugees, 40 UN GAOR Supp. (No. 12) at 6, UN Doc. 
A740/12/1985, "The prnciple of non-refoulernent requires that no person shall be subject to such 
measures as rejection at the frontier... or compulsory return to any country where he IT ay have 
reason to fear., serious danger resulting from unsettled conditions or civil strife". Convention 
Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment, in foce June 
26 t h, 1987, G. A. Res. :S9/46, 39 U. N.. GAOR Suppl. (No.51) at 197. 23 I.L.M 1984, p. 1027. "For 
the purpose of determining whether there are such grounds, the competent authorities shall take 
into account all relevant considerations including, where applicable, the existence in the state 
concerned of a consistent pattern of gross, flagrant or mass violations of human rights". 
Higgins, Rosalyn, Derogation under Human Rights Treaties, BYIL 48, 1976-77, pp. 281-2, where 
the author remarked that certain rights, such as right to life, to freedom from slavery o ' torture, 
were so fundamental t iat no derogation may be made. UDHR, Art. 5; ICCPR, Art. 7; ACHR, Art. 
5; ECHR, Art. 3; ACHF R, Art. 5; Standard Rules for the Treament of Prisoners 1956, Art. Principle 
9. 
International Convention on the Suppression and Punishment of the Crime of Apartheid in force 
July, 1973, 1015, U.N.T.S. 245. 13 I.L.M., 5C7, 1974. 
The dissenting opinion of Tanaka, J. in The South West Africa Cases (Ethiopia v. South Africa; 
Liberia v. South Africa;, 1966, ICJ., 6, p. 298. 
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ian purpose. 1 4 6 It was not until the Charter of the Nuremberg Military Tri
bunal for the punishment of major war crimes of the Axis Power that at
tempts were made to expand and recognise categories of international 
crimes to include war crimes, crimes against humanity and crimes 
against peace. 

A systematisation of those acts constituting international crimes was 
again taken up by the International Law Commission, whereby, "an inter
nationally wrongful act which results from the breach by a state of an in
ternational obligation so essential for the protection of fundamental inter
ests of the international community that its breach is recognised as a 
crime by that community as a whole constitutes an international crime". 1 4 7 

It is not every breach of an interest fundamental to the international 
community that will automatically qualify as international crime. The 
breach complained of must indeed be grave. 1 4 8 Whether the violation of a 
norm is to be treated as an international crime or international delict, or 
merely a wrongful act, rests largely on the importance of the norm and 
the severity of the violation. Any breach of an internationally assumed 
obligation, regardless of the subject matter, constitutes at least a wrong
ful act. If such an act constitutes a breach of an international obligation 
so essential for the protection of the fundamental interest of the commu
nity as a whole, such as maintenance of peace and security and outlaw
ing of aggression, it will be regarded as an international crime. The viola
tion must touch and concern interests that are so fundamental to the in
ternational community, and the consequences very detrimental to that 
interest.1 4 9 It is the Security Council alone that has the discretionary 
power to determine whether any given circumstances constitute a threat 
to peace and security.1 5 0 A purely domestic matter, not touching or con
cerning the interest of other states will not ordinarily require the interven
tion by the Security Council. But if the Security Council interprets any 
domestic crisis as detrimental to the general interest of world community, 
no other authority can hinder it from internationalising the case. 

Article 19 III ILC Draft on States' Responsibility selectively incorporated 
some humanitarian norms for the protection of the human person, and 

Oppenheim, L., International Law, Vol. I, Peace, 8* Edn., 1954, Lauterpacht, Hersch, International 
Law and Human Rights, 1950, p. 355. 
Art. 19 (2) of Part 1 of the ILC's draft articles on State Responsibility, YILC Vol. II, Pt. 2, p. 95. 
Annacker, Claudia, Die Durchsetzung von erga omnes Verpflichtungen vor Internationalen Ge-
richtshof, Hamburg, 1994, p. 44. Weschke, Katrin, 2001, p. 76. 
Summary Records of the 2 1 s t Session, Roberto Ago, YILC, 1969, Vol. I, 241; Summary Records 
of the 28 < h Session, Roberto Ago, YILC 1976, Vol. I, 60; Reports of the ILC on its 28 t h session, UN 
Doc. A/31/10, YILC 1976, Vol. II, Pt. 2,110. 
Article 39 United Nations Charter. Opinion of the ICJ in the Case concerning Questions of Inter
pretation and Application of the 1971 Montreal Convention Arising from the Aerial Incident at 
Lockerbie (Libya v. USA and UK.): Order of the Court of 14 , h April 1992, § 42. 
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declared their violatons as international cr ime." ...An international crime 
may result, inter alia, from ...a serious breach on a widespread scale of 
an international obligation of essential importance for safeguarding the 
human person, such as those prohibiting slavery, genocide and apart
heid''" The formulation, especial y the permissive effect of the word 
may, shows that the committing of these acts does not automatically sig
nify a crime. The violation of the rorm must be on a large scale or con
stitute a systematic practice adopted in contempt of the rights and dignity 
of the human being. 1 5 2 However, the examples mentioned above could be 
regarded as isolated, and are not meant to be complete and exhaustive. 
Other manifest breaches might still be considered as international crimes 
if the international community or a region deems them to be sufficiently 
obnoxious. For example, an attempt has been made to pronounce the 
systematic practice of torture by a state as an international crime, even 
when this does no: specifically threaten international peace and secu-
nty. 

The distinction between crimes and delicts as enshrined in Article 19 of 
the Draft Articles on state responsibility has been relevant mainly in the 
discussion of the legal consequences flowing from a breach. Roberto 
Ago, the Special Rapporteur of the second phase of the International 
Law Codification, feels that a strict distinction exists between primary 
norms, which impose specific obligations on states, and secondary 
norms, which determine the legal consequences of the failure to fulfil the 
obligations established by the primary norms. 1 5 4 This strict distinction be
tween primary and secondary norms has not been favoured by, among 
others, Bruno Simma. 1 5 5 A breach of international obligation should ordi
narily constitute a wrongful act. But sub-division of the breach of obliga
tion into crime and delict has led to a search for the relationship between 
primary and secondary norms, and the attendant difference in conse
quences. 1 5 6 While international crime is viewed as touching on the inter
ests of all states individually and collectively, entitling each (as injured 
state) to seek adequate remedy, a delict is seen as a wrongful act di

ne Yearbook 1982, II / 2, p. 32. 
Commentary to Article 19 of the Draft Articles on State Responsibility, ILC Yearbook 1976, II/2, 
p.121,§70. 
Kooijmans, Peter, Second Report by the UN Rapporteur on Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, UN Doc. E/CN.4/1987/13, p. 14, §§ 44. 
Annacker, Claudia, Part Two of the Internsitional Law Commission's Draft Articles on State Re
sponsibility, 37 GYIL, 1994, p. 208. YILC 1973, Report of the Commission to the General Assem
bly, vol. II, 175, § 10. 
Simma, Bruno, Grundfragen der Staatenverantwortlichkeit in der Arbeit der International Law 
Commission, Vol. 24, 1986, pp. 357-364. SDinedi, Marine / Simma, Bruno, (Eds.), United Nations 
Codification of State Responsibility, New York, London, Rome, 1987, p. 143. 
Combacau, Jean / Alland, Denis, "Primary" and "Secondary" Rules in the Law of State Responsi
bility: Categorizing International Obligations Vol. 16, NYIL, 1985, pp. 81, 90. 
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rectly concerning a certain state only. The state concerned is entitled not 
only to seek damages, but also to legally initiate counter-measures. 1 5 7 

However, not all crimes directly touch the states severally. It is, therefore, 
not beholden of every state to take the same measure as those states 
whose interests are directly touched by the violation. They may do this if 
the violated norm has jus cogens-erga omnes effect.158 

9. The relationship between the concepts: erga omnes, jus 
cogens, international crime and human rights 

Although jus cogens and obligations erga omnes may not be identical, it 
is clear that the two notions are, to a certain extent, interdependent, and 
many rules of jus cogens may give rise to obligations erga omnes.153 Ef
forts to have human rights acquire erga omnes status, cloak them as jus 
cogens or regard their violation as an international crime are given impe
tus by the widely noticed poor record of states in the implementation of 
their treaty-based human rights obligations. Since treaty norms and cus
tomary rules of international law are equally ranked, 1 6 0 it means that 
treaty-based human rights norms could be reinforced by qualifying them 
also as norms of general principles of international law. Most importantly, 
this will make both the treaty and international customary law enforce
ment instruments equally available to an injure party. As norms of jus 
cogens allow no derogation by states, and as erga omnes obligations are 
binding on all states without exception, it is hoped that qualifying human 
rights with any of these concepts would create no escape route for states 
that assume their treaty-based human rights obligations lackadaisically. 
By internationalising human rights obligations, a sort of neighbourhood 
watch is established, whereby each state feels obliged to ensure that the 
other parties observe their obligation so as to keep the neighbourhood 
secure and peaceful.1 6 1 Erga omnes obligations are obligations owed not 

This is the position of Ago, Roberto, in: ILC Yearbook 1976 11/1, p. 27, §§ 82-, ILC Yearbook 1976 
(I) P-8, §8 . 
Silagi considers such Actio popularis, which entitles every state, irrespective of whether his inter
est is directly injured or not, to make a claim based on the violation of a "nebulous general inter
est", as alien in international law. For him every agreement has a reciprocal element, and the 
rights arising therefrom, subjective. Even the multilateral conventions of a humanitarian nature 
generally held to grant a popular action to the parties create nothing but subjective rights which 
enables each party to ensure that all other parties adhere to the convention, and not a nebulous 
general interest. Silagi, Michael, Die Popularklage als Fremdkorper im Volkerrecht, 4 SAYIL 
1978, pp. 10-17. 
Frowein, Jochen Abraham, Ibidem, 1987, p. 68. Frowein, Jochen Abraham, Jus Cogens, in 7 
EPIL. pp. 327-328. Frowein, Jochen Abraham, Die Verpflichtung erga omnes im Volkerrecht und 
ihre Durchsetzung, in: Essays in Honour of H. Mosler, 1983 p. 237-251 (241). 
Article 38 Statute of International Court of Justice. Military and Paramilitary Activities In and 
Against Nicaragua (Nicaragua v. United States of America) ICJ Reports 1984. 
Oellers-Frahm, Karin, The Erga Omnes Applicability of Human Rights, 30 AVR, 1992, pp. 28-29. 
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to a particular state or individual, but to the entire world community, and 
an internationally wrongful act, which is a breach of either treaty-aased 
or customary norms of international law, affects not only the directly in
jured, but also those who are indirectly affected. Article 5 of the Draft Ar
ticles on State Responsibility confirms the breach of human rights obliga
tions as an internationally wrongful act by declaring the injured parties to 
a state's human rights violation to be both those states directly affected 
and any other party to the multilateral treaty. This formulation rules out 
the applicability of 'tie notion of third parties, such that when a breach 
occurs, all are affected directly or irdirectly. 1 6 2 

Even when Tanaka in his dissenting opinion in the South West African 
Cases in 1966 was prepared to accept all human rights norms as obliga
tions erga omnes, the combined reading of the ICJ's judgement, which 
talks about the "basic rights of the human person", and Article 19 of the 
Draft Articles on State Responsibility, which emphasises "a serious 
breach on a wide scale of an international obligation of essential mpor-
tance for safe-guarding the human being, such as those prohibiting slav
ery, genocide and apartheid", show that not the whole body of human 
rights has erga omnes character, and that it is not the breach of each 
and every human right that is considered an internationally wrongful act 
as to attract international repercussions.1 6 3 

Coincidentally, the human rights norms singled out for special prolection 
by the concepts of erga omnes and jus cogens share a lot of similarity. 
These are norms very fundamental to the maintenance of peace and se
curity in the international community. The categories of human rights 
norms adjudged in the Barcelona Traction Case as obligations erga om
nes, such as (a) outlawing of aggression, (b) genocide, (c) slavery, (d) 
racial discrimination and (e) the basic rights of the human person6", were 
repeated by Ian Brownlie in his categorisation of norms of jus cogens, 
which include (a) prohibiting aggression, (b) genocide,(c) trade in slaves, 
piracy, other crimes against humanity...and (d) racial discrimination.™ 

As international crimes are also named (a) genocide, (b) slave trade and 
(c) crimes against humanity. While the first two are clearly included un-

A state commits an internationally wrongful act if it violates either a treaty or customary based ob
ligations. To strengthen the applicability of human rights norms, there is a growing recognition of 
its violation as breach of international law making it the concern of all states. D'Amatc, A., Do
mestic Jurisdiction, 10 EPIL, 1987, p. 132. /lemanek, K., Responsibility of States, 10 EPIL, 1987, 
p. 363. 
South West African Cases: Ethiopia v. Soulh Africa; Liberia v. South Africa, Second Phase, ICJ, 
Reports, 1966, dissenting opinion of of Judge Tanaka, p. 298. Barcelona Traction Case, ICJ, Re
ports, 1970, p. 301. B jt see also the dissenting opinion of Ammoun, who was prepared to grant 
erga omnes status to tne whole of human rights. 
ICJ Report, 1970, p.3:>. 
Brownlie, I., Ibidem, p. 417. 
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der the concepts of obligations erga omnes and jus cogens, the com
pound phrase crime against humanity may be taken here to cover hu
manitarian and human rights norms. Henry Kissinger, the former US 
Secretary of State, once expressed the opinion that, "while there will al
ways be differences of views as to the precise extent of the obligations of 
government...there are standards below which no government can fall 
without offending fundamental values, such as genocide, officially toler
ated torture, mass imprisonment or murder, or the comprehensive denial 
of basic rights to racial, religious, political, or ethnic groups. Any govern
ment engaging in such practices must face adverse international judge
ment".1 6 6 However, what shape this canvassed "adverse international 
judgement" may take is uncertain. Should it take merely the form of pub
lic criticism of the government policies and the regime, adverse judicial 
pronouncements against the violating state, or humanitarian intervention 
for the protection of human rights? 

This selection of specially protected human rights norms raises again the 
issue of hierarchy. Adopting the Orwellian formulation, one could assert 
that all human rights are equal, but some human rights norms are more 
equal than others. This disparity could be explained on the basis of the 
role a given norm plays in the international community. There are some 
human rights norms of which the violations are so egregious and shock
ing to the conscience that their protection will contribute more than all 
others in guaranteeing the peace and security for which the United Na
tions stands. However, the interconnectedness of all human rights does 
not allow for such distinction, and the obligation to respect and ensure 
these rights without differentiation is the same. More so, the different re
gional human rights instruments, which form the bedrock of effective im
plementation of human rights because of their application to culturally 
homogenous regions, do not seem to distinguish between super norms 
and ordinary human rights norms. Either from their titles or in the pream
ble, the different categories of human rights norms which are the con
tents of these conventions and charters are addressed altogether as 
fundamental or, simply, human rights and freedoms. The European Con
vention for the Protection of Human Rights and Fundamental Freedoms 
refers, in its title and preamble, to all rights as fundamental. The Ameri
can Convention on Human Rights without any differentiation speaks of 
the obligations of states to respect various rights and freedoms, rather 
than fundamental rights. In its preamble, the African (Banjul) Charter of 
Human and Peoples' Rights refers to the rights as fundamental, but in 
the body refers to them simply as rights and freedoms. 

Statement by Secretary of State Henry Kissinger before the OAS General Assembly, 75 Dept. St. 
Bull. 1,3 1976. 
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Commenting on the Barcelona Traction Case, which triggered off the 
speculations about which human right is higher in rank than the other, 
Provost warns against regarding some human rights as being more "ba
sic" than others, however logical or desirable this might appear, just as a 
chain is as strong as its weakest link.1 6 7 Massive human rights violations 
may start with the abridgment of reedom of speech, or denial of due 
process of law. It is, therefore, safe' to regard all human rights as equally 
important, each serving a different but related purpose. Since not all hu
man rights have been accepted as erga omnes or acquired peremptory 
character of jus cogens, only a massive breach of human rights can jus
tify international reaction against a state. Ascribing however all human 
rights with the special attribute of the peremptoriness of jus cogens, or 
regarding them as obligations erga omnes and criminalising each viola
tion by a state, may not in any practical way yield more dividend in their 
observation and respect than is presently witnessed. One should also 
not lose sight of the risk involved, and the confusion it might breed, if 
every state is allowed to arrogate 1o itself the role of international police 
and guardian of international human rights far beyond its border and to 
seek out violators and redress the breach of such specially selected 
norms. What determines the standard of selecting the norms into their 
appropriate pigeon holes, if stratify we must? Is it the international stan
dard, or will it depend on the mores and traditions of a given region or 
particular national society? Who resolves satisfactorily the inherent clash 
of interests that this might involves? This lack of a generally accepted 
standard makes it extremely difficult to select arbitrarily certain rights that 
are fundamental a rd those that are not.1 6 8 In reacting against a serious 
breach of human rights, there must be an international organ which de
termines (based on the gravity, frequency or systematic nature) whether 
the violation has assumed a massive proportion and would, if not con
tained, threaten international peace> and security, and which is also to de
fine the countermeasures to be applied. If states are allowed to act indi
vidually on the basis that a general interest has been violated, this may 
cause more harm to human rights than enhance their implementation. 

Provost, Rene, Ibidem, 1994, p. 387, footnote 15. Contrast with Meron, Theodor, On a Hierarchy 
of International Humar Rights, 80 AJIL, 19815, pp. 10-11. 
Frowein, Jochen Abraham, Ibidem, 1987, p. 76. 
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Chapter Four 
International Instruments for the Coercive Enforce
ment of States' Obligations to 'Respect and Ensure' 
Human Rights 
With varied human rights instruments dealing with general or specialized 
issues at universal and regional levels, it may be safely concluded that 
most human rights norms have been codified. Therefore any human 
rights violation is treated as a breach of a treaty obligation or a violation 
of a relevant principle of international law or both. The enforcement of 
states' obligations to protect these norms is not restricted only to the 
treaty instruments. Recourse is always had to the available measures in 
customary rules of international law if the treaty instruments are either 
inadequate or unnecessarily cumbersome. 

Treaties create rights, impose obligations and generally regulate the le
gal relationships between parties or a particular situation that affects their 
interests. Central to the making of any treaty is the hope that they are, in 
tune with the abiding principle of pacta sunt servanda, to be observed. A 
breach of a treaty may occur, however, through an act (activity) or omis
sion (passivity) of a state party. Any positive action inconsistent with its 
provisions, expressly or in any way at variance with the goal of the treaty, 
is a breach. This can be through the enactment of inconsistent municipal 
legislations or undertaking of activities that brazenly violate the spirit of 
the treaty, i.e. doing those things which the treaty outlaws. It may occur 
passively through the omission to enact enabling" municipal laws and 
create a conducive environment for the implementation of the treaty pro
visions. It is irrelevant which organ or agent of the state is engaged in 
those activities deemed a breach of the treaty, as long as the breach is 
attributable to the author as an "Act of State".1 6 9 How a breach occurs is a 
domestic affair. What matters to the other parties is that a breach has 
occurred. 1 7 0 This rule makes no exception, even in the case of manifest 
incompetence of the organ perpetrating the conduct complained of, and 
even if other organs of the state have disowned the conduct of the of
fending organ. 1 7 1 But actions of agents of a state performed in their indi-

Yearbook of International Law Commission, Vol. II, 1973, pp. 165-195, YILC, Draft Vol. II, 1974, 
Draft (Part 1), pp. 269-290; and Vol. II 1975, Draft pp. 51-106. Act of State used rather literally to 
indicate a conduct attributable under international law to a particular state. It may in another sense 
be used to indicate a situation whereby a domestic court is bound from reviewing the lawfulness 
of the conduct of a foreign power. 
Simma, Bruno, Reflections on Article 60 of the Vienna Convention on the Law of Treaties and its 
Background in International Law, 20 OzfOR, 1970, p. 10. 
YILC, Draft Vol. II, 1975, p. 61, para. 1. 
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vidual capacities are not attributable to the state as a breach of an 
agreement. 1 7 2 

When a breach by any means occurs, the injured party becomes entitled 
to several options. These options a-e widely located in both the treaty in
strument or in the general principles of international law and include ig
noring the breach End continuing with the contract (if the breach is not 
fundamental), lodging diplomatic complaints, seeking a pacific settlement 
of the differences, suspending the performance of its own obligations 
under the treaty, and claiming damages from the author of the breach. It 
may engage in self-help reprisals as a form of countermeasure to seek 
its own pound of flesh from the author of the violation, and may finally 
terminate or deem the treaty as terminated because of the breach. 1 ' 3 

1. Countermeas jres as consequences of breach of treaties 
in international law 

An injured state may, in reaction to the breach of a treaty, engage in 
countermeasures against the author state. A countermeasure is a gen
eral principle of international law available to every state which is being 
violated in its rights by another state. 1 7 4 The central core of this legal insti
tution is reprisal. Eut for the countermeasure to be lawful, the act or 
omission needs necessarily result to injury and be contrary to interna
tional law. Countermeasures are applied principally for the defence or 
enforcement of international law norms. 1 7 5 

2. Application of reprisals for the enforcement of treaty-
based human rights obligations 

A reprisal is always a reaction to an internationally wrongful act, and is 
meant to counterbslance a breach of a treaty or violation of an interna
tional law norm. It is negative in character, and is always intenced as 
punishment or retriaution. It is an act of self-help on the part of the in-

1 7 2 Lawson, Rick, Out of Control: State Responsibility and Human Rights: Will the ILCs Definition of 
the "Act of State" Meet the Challenges of the 21 s t Century?, in: Castermans, Alex Geert et al. 
(eds.) The Role of the Nation State in the 2 1 * Century, The Hague / Boston / London, 1998, p. 95. 

1 7 3 Simma, Bruno, Ibidem, 1970, p. 5. 
1 7 4 Case Concerning the Mr Service Agreement of 27 , h March 1946 between the United States of 

America and France (1978), Reports of International Arbitral Awards, vol 15, p. 417 and 443. 
Crawford, James, Countermeasures as Interim Measures, 5 EJIL, (1994), pp. 65-66. Art. 30, 
Draft Articles on State Responsibility (Part I) YILC, 1979, II, part 2, p. 115. 

1 7 5 Klein, Eckart, Gegenmafinahmen (Countenneasures) in: Fiedler, Wilfried, Klein, Eckar:, Schny-
der, Anton K., Gegenmafinahmen (Countenneasures), BDGVR, Vol. 37, Heidelberg, 1998, p. 39. 
Bothe, Michael, International Obligations, Means to Secure Performance, in: Bernharct, Rudolf 
(ed.), EPIL, Vol. II, 1995, p. 1278 (1280). 
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jured state; a response after an unsatisfied demand for reparation or res
titution has been made. For reprisals to be lawful, the breach must be 
founded on fault (culpa) or negligence and be injurious to the reprising 
party. The wrongfulness of an act of a state is precluded if the act consti
tutes a countermeasure or is a consequence of an internationally wrong
ful act of another state. 1 7 6 A reprisal is not an end in itself, but a means to 
an end. It seeks to compel the author to put the injured state back, in as 
far as possible, to the position in which it would have been had the injury 
not occurred, and also desist from inflicting further injuries. It is a forced 
atonement and recompense for one's past wrongful act. Nonetheless, a 
reprisal does not give a blank cheque, nor is it a licence. While a state is 
legally entitled to retaliate to a wrongful act, it does not enjoy unlimited 
rights to engage in a rampageous campaign and plunder. 

Under general principles of international law, as articulated in the classi
cal Naulilaa Case, 1 7 7 reprisals must be preceded by an unsatisfied de
mand for cessation of the breach of the primary norm, or reparation for 
injuries suffered as a result of the breach. While there is a duty to first 
make the demand, there is no such duty to warn of the impending repri
sals. However, an unfulfilled demand already serves as a notice of the 
impending reprisals. It must be a temporary measure, supposed to ter
minate as soon as the defaulting state resumes performance, or the in
jury is healed. But this is in a case where the injured is still interested in 
keeping the treaty alive. That the measure applied must be proportional 
to the breach, lest an unchecked reprisal serve as a tool for unjustified 
atrocities, does not require that an accurate measurement be made of 
whether the reaction is over and above the inflicted harm. 1 7 8 Non
performance of treaty due to breach (retaliatory non-performance) is also 
accepted as a non-forceful reprisal. However, this is not allowed if the 
non-performance will involve breach of peremptory norms of international 
law (e.g. jus cogens), or lead to a violation of the rules protecting funda
mental human rights. Reprisal involving use of force is outlawed, except 
in the case of collective self-defence (Article 51 UN Charter).1 7 9 

Art. 30, Draft Articles on State Responsibility (Part I), YILC, 1979, II, part 2, p. 115. 
Quoted extensively in Simma, Bruno, Ibidem 1970, pp. 12-13, 
Simma, Bruno, Ibidem, 1970, pp. 13-15. Klein, Eckart, Ibidem, 1997, pp. 45-46. Fiedler, Wilfried, 
Gegenmaftnahmen, in: Fiedler, W., Klein, E„ Schnyder, A.K., Gegenmafinahmen (Countermea-
sures), BDGVR, 37, Heidelberg, 1998, p. 13. 
Bowett, Derek W., Reprisals Involving Recourse to Armed Force, 66 AJIL, 1972, p.1. Doehring, 
Karl, Die Selbstdurchsetzung volkerrechtlicher Verpflichtungen: Einige Einzelprobleme der Re-
pressalie, in: ZaoR, 47, 1987, p. 52. It is of course generally to be accepted that reprisals is not a 
friendly or peaceful way of dispute settlement because it needs sometimes necessarily involve 
force "pressure" (Beugezwang). In the Nicaragua Case, the ICJ in its Advisory Opinion allowed a 
state to use force to repel an attack, but rejected the use of force by a third party state helping the 
injured or attacked state. This reasoning is inherently faulty, because the right of the third state 
sprung out of the rights of the party which it seeks to rescue. Frowein does also not see any rea-
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Generally, the breach of a treaty, if it touches on the fundamental or ma
terial part, entitles the injured party, under certain circumstances, not 
only to suspend in v/hole or in part the breached treaty, but also to termi
nate or suspend any other treaty be;tween the parties, if that independent 
treaty could be considered a quid pro quo and interdependent with the 
treaty of which the breach is sought to be avenged. This is the principle 
of inadimplenti non est adimplendum. Termination or suspension of a 
treaty permanently or momentarily extinguishes all the international con
tractual obligations arising from the treaty. This general principle of inter
national law is reinforced with Articles 60 and 65 of the Vienna Conven
tion on the Law of Treaties. 1 8 0 However, the codification of this rule does 
not remove the customary law character, and is therefore not meant to 
be restricted only to the parties to a treaty, especially when the breached 
treaty is itself merely a codification of customary rules of international 
law. This requirement, namely that the suspension or termination must 
necessarily be a reaction to a former breach of the treaty by a pairty, is 
also the idea behind Article 42 VCLT, and is meant to safeguard, stabi
lise and strengthen faith in treaties, and to reduce surprises. Any observ
ing party may not expect the other party to breach the treaty. And if a 
party surprises the other by breaching the treaty, it may well rest assured 
that the non-breacring party will react, possibly with a counter-breach.1 8 1 

That a party may take multiple actions in reacting to a breach was muted 
by the ILC, when it said: 

"The right to take this action arises under the law of treaties independ
ently of any right of reprisal, the principle being that a party cannot be 
called upon to fulfi its obligations under a treaty when the other party 
fails to fulfil those which it undertook under the same treaty".1 8 2 

In addition to the suspension of an injured party's obligation under the 
treaty, the party can engage in reprisals to heal the injury. This scenario 
applies in relation to bilateral or multilateral treaties (of mainly an eco
nomic, technical or general natures) with reciprocal benefits and obliga
tions. 1 8 3 This harsh reaction to breach of treaty is not, however, meant to 

son why actions whicf i may be qualified as being "use of force" in the sense of Article :> para. 4 
should not be countered by "use of force" including, if necessary, force provided by third parties 
willing to help. Frowein, Jochen Abraham, bidem, 1987, p. 73. Kelsen, Hans, Collective Security 
and Collective Self-Defence under the Charter of the United Nations, 42 AJIL, 1948, pp. 783-784. 
Sinclair, Ian (Sir), The Vienna Convention on the Law of Treaties, 2 n d Edn„ Manchester, 1984, p. 
188. Simma, Bruno, Ibidem, 1970, pp. 64-66. 
The ILC, while commenting on Article 60 Vienna Convention on the Law of Treaties in relation to 
its effect on Responsibilities of States, accepts that, "A violation of a treaty obligation, as any other 
obligation, may give rise to a right in the otiier party to take non-forcible reprisals and trese non-
reprisals may properly relate to the defaulting party's right under the treaty." YILC 1966 (I I), p. 253 
§1-
YILC 1966 (II) p. 255, §6. 
Diversion of Water from the Meuse, PCIJ, 1937, Ser. A/B, No. 70. 
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extend to humanitarian or human rights treaties. Breach by a state of its 
human rights treaty obligations would not affect, at least in a direct 
sense, the interest of another treaty party, except in a case where the 
state shares some affinity with those whose rights are being violated, 
such as the situation of German minorities in Italy.184 The inwardly di
rected obligations of human rights treaties and the humanitarian purpose 
sought to be accomplished would be defeated if a breach, however fun
damental, was matched with a breach. The adage that two wrongs do 
not make a right nicely applies here. Fitzmaurice, in his Second Report 
on the Law of Treaties, strongly feels that even, "a fundamental breach 
by one party of a treaty on human rights could neither justify termination 
of the treaty, nor corresponding breaches of the treaty, even in respect of 
nationals of the offending party".KS This is because of the absolute and 
objective character of the obligations rather than any considerations of 
reciprocity.1 8 6 

3. Intervention for the protection of human rights in inter
national law 

Means of intervention include threat of use of force, use of force short of 
war, break of diplomatic relations, economic and financial sanctions, 
subversive propaganda, and support of a government dissident (e.g. 
subsidies and arms deliveries). The most noticeable and effective means 
of intervention is military, which entails a physical bombardment to anni
hilate or weaken the strength of the government violating international 
law norms, and thereafter the imposing of conditions by a multilateral 
force for reparation, restitution and cessation of the violation and en
forcement of the aims and objectives of international law, e.g. the respect 
and observation of human rights. 

Under international law in force today, states do not have a right of col
lective armed response to acts which do not constitute "armed attack".1 8 7 

To justify use of force against a state that has not launched an attack 
against any other state, there must be an appeal to a higher reason or 
moral suasion. The decision to intervene on a humanitarian basis is 

Austria v. Italy, Appl. 788/60, Yearbook of the European Convention on Human Rights, 1961, p. 
116. 
Second Report on the Law of Treaties by Sir G. Fitzmaurice, Commentary to Article 19 para. 125, 
YILC, 1957(11), 54. 
Simma, Bruno, Ibidem, 1970, pp. 23-24. Schwelb, E., Termination or Suspension of the Operation 
of a Treaty as Consequence of its Breach, 7 Indian Journal of International Law, 1967, p.309 at 
pp. 324-6. 
Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. 
United States) ICJ, Reports 1986, p. 110. DelbrCick, J. Collective Self-Defence, in: 3 EPIL, p. 114. 
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normally based on reasons outside the law and, therefore, sometimes 
very subjective. There is no direct provision for humanitarian intervention 
or intervention in the name of human rights in any treaty, and its espou
sal in general international law does not enjoy overwhelming support. 
Henkin regards humanitarian intervention as a troubled area of interna
tional law because of the controversy it generates and the inconstant 
support it receives. Under general nternational law, and in tune with the 
spirit of Westphalia each state can have any kind of government, sub
scribe to any ideology, and general y treat people under its jurisdiction as 
it deems fit. The ideological neutrality of the United Nations and the legal 
equality of all states reinforced this permissiveness. Thus, the dictatorial 
interference in the affairs of a state by another state for the purpose of 
maintaining or alter ng the actual conditions of things 1 8 8 is generally pro
hibited in international law. Intervention, as a matter of fact, infringes on 
the rights of states to manage the r internal and external affairs, and to 
enjoy the sanctity a i d inviolability of their territory and political independ-

189 

ence. 
In spite of its constant application in resolving issues, which seem to 
have defied judicial or peaceful settlement, the nature, extent, reason 
and limits of intervention remain controversial and unsettled in interna
tional law, and have; therefore not been generally accepted as legitimate 
among all shades of opinion. The pacific disposition of modern interna
tional law rejects the idea of the use of force for the settlement of interna
tional issues. The League Treaty s gned after the end of World War I de
nounced war as a legitimate instrument of national policy. In the words of 
the treaty: "The high contracting parties solemnly declare in the name of 
their respective peoples that they condemn recourse to war for the reso
lution of international controversies and renounce it as an instrument of 
national policy in their relation with one another".1 9 0 This position was 
maintained by the United Nations Charter, which showed an aversion to 
the use of force in achieving political goals and, in Article 2 (4), encour
aged "all members to refrain in their international relations from the threat 
or use of force aga nst the territorial integrity or political independence of 
any State, or in any other manner inconsistent with the purposes of the 
United Nations". This concerns the members individually or as a group, 
for what is prohibited to a single state could not be permissible to a 
group, and collectivity does not imbue unlawful action with legality. The 
United Nations, as the personification of the general will of all states, is 

Oppenheim, L., International Law, Vol. I, 7 t h edn., 1948, p. 272 (ed. by Lauterpacht, Hersuh). 
Intervention should be distinguished from htercession, which is not territorially limited and con
sists of peaceful and friendly interference in the external and internal affairs of a state a id is car
ried out through mediation, good offices, rot tine diplomatic advice and other peaceful means. 
League of Nations Treaty Series, 1929, Vol. 94, p. 57. 
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also restrained by the Charter from interfering in matters which are es
sentially within the domestic jurisdiction of any state - Art. 2 (7). Armed 
intervention and all other forms of interference or attempted threats 
against the personality of a state or against the states political, eco
nomic, or cultural elements are to be condemned. 1 9 1 This strict obser
vance of the obligations of states not to interfere in the internal affairs of 
other states is mainly for the maintenance of international peace and se
curity. The International Court of Justice has also added its voice to the 
rejection of any aggression or armed attack against the territorial integrity 
of another state as a violation of international law. 1 9 2 

In the light of this open and unequivocal rejection of aggression, and par
ticularly armed interference in the internal affairs of another state, it 
seems a tasking exercise for the protagonists of humanitarian interven
tion, who have been growing in rank since World War II to buttress their 
claim in the United Nations Charter. The Charter frowns at the use of 
force as an instrument of playing international politics. As observed by 
Louis Henkin, justification for forcible intervention, even for the protection 
of human rights, and however expedient the situation may be, may be 
very difficult to be derived from the Charter, and indeed any principle of 
international law. He further explains, "It was the original intent of the 
Charter to forbid the use of force even to promote human rights or to in
stall authentic democracy. Nothing has happened to justify deviations 
from that commitment... Surely the law cannot warrant any state's inter
vening by force against the political independence and territorial integrity 
of another on the grounds that human rights are being violated, as in
deed they are everywhere".1 9 3 This general prohibition of force as a le-

G.A. Res 2131/XX Dec. 21 1965, Osmanczyk, Edmund Jan et al., Encyclopedia of United Nations 
and International Relations, 3 r d edn., 2002, p. 631-632. Declaration on the Inadmissibility of Inter
vention and Interference in the Internal Affairs of States, G.A. Res. The Declaration on Principles 
of International Law Concerning Friendly Relations and Cooperation Among States in Accordance 
with the Charter of the United Nations, Annex to General Assembly Resolution 2625 (XXV) in 
ILM, Vol. IX No. 6, 6 , h November 1970. 36/103 Dec. 9 t h 1981. 
Corfu Channel's Case, Merits, Judgement, ICJ Reports 1949. pp. 4-35. where the ICJ, in con
demning the United Kingdom's forceful entry into the territorial waters of Albania to comb for sea 
mines, observed, that, "the alleged right of intervention as the manifestation of a policy of force 
such as has, in the past, given rise to most serious abuses and as such cannot, whatever be the 
present defects in international organisation, find a place in international law. Intervention is per
haps still less admissible in the particular form it would take here; for from the nature of things it 
would be reserved for the most powerful states, and might easily lead to perverting the admini
stration of international justice". Case Concerning Military and Paramilitary Activities In and 
Against Nicaragua (Nicaragua v. United States of America) Merits, in ILM, Vol. XXV No. Septem
ber 1986, pp. 1023-1289. 
Henkin, Louis, "The Use of Force: Law and U.S. Policy," in: Louis Henkin et al. (eds.), Right v. 
Might, New York, 1989, p. 61. Quoted by Garret, Stephen, A., Doing Good and Doing Well: An 
Examination of Humanitarian Intervention, London, 1999, pp. 46-47. McWhinney, Edward, The 
United Nations and a New World Order for a New Millenium, The Hague, Boston, London, 2000, 
pp. 31-33. 
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gitimate instrument of international policy, unequivocally reiterated in the 
United Nations Charter (Articles 2 (4) and 2 (7)), tolerates two excep
tions; self or colleclive defence to ward off an unprovoked aggression 
(Article 51), and use: of force under the auspices of the Security Council 
to forestall a threat or breach of the peace and security (Articles 39, 42, 
43). 

Humanitarian intervention or intervention in the name of human rights, 
however horrendous or massive the violations may be, is not dea ry en
visaged by the United Nations Chatter. But if a gross and systematic vio
lation of human rights is not timely halted, the grave implication is that it 
would have a spillover effect in an entire region, as events in Kosovo, Li
beria, Sierra Leone, Somalia, Rwanda, and Iraq have shown. Sometimes 
using force positively to stop another force negatively being applied, may 
be inevitable- and that is always the case in humanitarian interventions 
to prevent the Giants from matching on the Lilliputians. This always in
volves legal, moral and ethical issues, which sometimes may be dfficult 
to resolve, at least in time to effect Ihe desired change. 

The problem of collective intervention on a universal level may have to 
do not so much with the disarming effect of veto rights of the permanent 
members of the Security Council, as the historical aversion of different 
regions to admitting alien troops into their territories. Based on the dolor
ous colonial experience of Africa, Ali Mazrui, for example, while princi
pally accepting intervention, sought in the 1960s to establish an African 
version of the Monroe Doctrine, by propagating the theory of "racicil sov
ereignty" or "continental jurisdiction", whereby only African forces would 
be entitled to intervene in the solution of African internal problems. In his 
words, "the world as a whole could perhaps best be shielded from the 
consequences of breaches of the peace in Africa when those were: dealt 
with by Africans themselves....A Pax Africana postulated a triumph of 
continental jurisdiction and perhaps of racial sovereignty".'94 He rejects 
the intervention in Africa by foreign powers, especially former colonial 
powers, for whatsoever reason. Intervention for him means intervention 
by Africans in Africa, and non-intervention means non-intervention by 
non-Africans in Africa.' 9 5 One who is familiar with the psychological havoc 
caused by colonialism may not fault this proposition. Pax Africana sought 
to replace therefore the Pax Europea of the colonial era and the Pax 
Humana, under which the United Nations, an effective instrument in the 
hand of the former colonial masters, is the sole determinant of the use of 
force in the maintenance of peace. The modern international law, with its 

Mazrui, Ali A., Toward:, a Pax Africana, London, 1967, p. 211. 
Schroder, Dieter, Das ^echt zur Inter-Afrikanischen Intervention, in; 2 VRU 1969, pp. 29-40. 
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roots in the post Westphalian Christiana Republica is, for Mazrui, Pan-
European, and serves as an instrument of hegemonic power-play by the 
great powers. He proposed, therefore, the establishment of a new con
cept for diplomatic recognition and governmental legitimacy based on the 
acceptance of Africa's own criteria. And these were, a) de facto control 
over the relevant territory or a substantial part of it; b) racial representa
tion, but with overwhelming dominance of the governments in Africa by 
Africans; c) legitimate assumption of power (not necessarily through de
mocratic means); d) legitimacy in the sense of conformity to the relevant 
constitutional principles; and e) independence from foreign domination. 1 9 6 

This proposition conceives only reason cogent enough for intervention by 
Africans in the internal affairs of another African state - if it could be es
tablished that the said government is just a satellite government of a for
eign power - and thereby posing a risk to the security and continental in
tegrity of Africa. Therefore the participation of African states in 1964 in 
the intervention in the Congo was deemed a necessary measure to re
storing the territorial integrity and political independence of an African 
state by overwhelmingly inter-African forces. 1 9 7 This was replicated fur
ther by ECOMOG intervention in Liberia and Sierra Leone. 

The rejection of intervention by powers foreign to a region, or the estab
lishment in international law of a relevant interconnection between 
space, idea and race, is not new. In continental Europe, the German, 
Carl Schmitt, through his Grossraum Theorie (Theory of Big Space), 
propagated the idea of restricting intervention in international law to cul
turally homogenous areas r and by powers indigenous to a region as the 
surest way of creating a lasting "entente regionale".™" This is in recent 
memory exemplified by the intervention of NATO in Kosovo. Schmitt ad
mitted the influence the Monroe Doctrine (1923) had on his idea. The 
Monroe Doctrine established in pertinent parts, a) independence of all 
American states; b) prohibition of colonisation in the region; and c) out
lawing of foreign intervention within the region. 1 9 9 The Monroe Doctrine, 
like the Pax Africana or the Grossraum, sought not to depend on techni
cal legal right, but upon mere policy, with the sole aim of protecting the 
American state that was still resentful of British, nay European, interven
tion in its affairs in particular, and in the Ibero-American region in gen
eral. It was designed to oppose mainly non-American powers. 2 0 0 The Act 

Mazrui, AM A., Ibidem, 1967, p. 122. 
Mazrui, AN A., 1967, p. 125. 
Schmitt, Carl, Vdlkerrechtliche Groliraumordnung mit Interventionsverbot far raumfreie Machte, 
Berlin, Leipzig, Wien, 1941, pp. 3-10. 
Schmitt, Carl, Ibidem, 1941, pp. 12-13. 
Jessup, Philip.C, The Monroe Doctrine in 1940, 24, AJIL, 1940, pp. 704-705. Resolution XV de
clares that, "any attempt on the part of a non-American State against the integrity or inviolability of 
the territory, the sovereignty or the political independence of an American State shall be consid-
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of Lima 1938 and the resolutions reached in Havana 1940 gave the Mon
roe Doctrine its mult lateral character and legal impetus to operate as a 
regional norm of international law and a common defensive policy. The 
Secretary of State, Kellogg, whose pacific disposition to internationel law 
won him accolades (through the popularity of the even ineffective Kel-
logg-Briand Pact), cefended the Monroe Doctrine as inherent in every 
state. However, towards the middle of the 20 t h Century, and as America's 
interests overseas crew, the Monroe Doctrine metamorphosed from a 
defensive doctrine to assume an aggressive imperialistic character. The 
growing regionalisat on of international law as expressed in economic 
and human rights pacts is a tacit recognition of the inherent connection 
between space, idea and race, and :he influence of cultures that animate 
and inspire them. Monroe, Carl Schmitt and Mazrui were, of course, not 
concerned with humanitarian or human rights interventions, but interven
tion in the internal affairs of a state within a given region. 

For fear of great power influence aind domination, most African states
men are averse to foreign intervention. In 1979, during the OAU meeting 
in Monrovia, General Olusegun Obasanjo did appeal to African leaders 
to support regional peacekeeping operations "as a countervailing force to 
foreign intervention. Through this, vulnerable African states would be 
prevented from falling into the laps of powers outside Africa for their de
fence and security needs".2 0' This is a tacit recognition of the cultural or 
racial sovereignty propagated by Mazrui. With international law con
ceived as a body of rules and principles which provide a framework for 
states to interact, cooperate or comoete with each other individually or in 
concert for individual and group purposes, states located in the same 
geographical regions should, and indeed do, have a vested and enduring 
interest in the enforcement of international obligations within their re
gions. 2 0 2 Cultural homogeneity and racial affinity make people feel more 
at home with one of their own. There is more tolerance and less suspi
cion and so regional forces are able to achieve the objectives of hu mani-
tarian interventions with less risk of escalation. Regional organisations 
may also have a mere acute understanding of the complexities of a local 
problem than do more distant actors, however altruistic and benevolent 
the latter may be. 

ered as an act of aggression against the States which sign this declaration". Dept of Stale Bulle
tin, August 24, 1940, p. 127 ff. With this declaration the other Ibero-American States shared the 
same fear of European attack that has worried America. 
Adeleke, Ademola, Th<! Politics and Diplomacy of Peacekeeping in West Africa: The ECOWAS 
Operations in Liberia, J jurnal of Modern African Studies, 33, 4, 1995, p. 577. 
Ofosu-Amaah, G.K.A., Regional Enforcement of International Obligations: Africa, in: ZaoRV, 
1987, p. 80. 
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It is germane, therefore, to understand that regional organisations play 
an effective complementary role to the UN in eliminating tension, crisis 
and conflict only if they are structured as "security communities". A secu
rity community is an organisation in which members give real assurance 
that they will not fight each other physically, but will settle their disputes 
in some other peaceful ways. 2 0 3 This type of arrangement works best in a 
culturally homogenous region with highly developed social and political 
structures and common political, social, economic and ideological con
ceptions. The NATO and the EU together present the best arrangement 
of a security community where, though disagreements may still exist, no 
one will by any stretch of the imagination expect an armed conflict as a 
means of resolving their differences. Who in Berlin is still ready to cross 
the Rhine and march to Paris with the sole aim of settling a political dif
ference by force? Nobody. Within the EU, one can now freely assume 
that irredentism is as unfashionable as it is anachronistic. 

It is premature of course to place every hope on regional arrangements. 
The over-dependence on regional organisations for maintaining and en
forcing peace will ultimately erode the importance of the United Nations 
and detrimentally affect other regions with no effective regional organisa
tions, or no means of financing an operation. The members of the EU 
and their NATO allies of North America contribute together more than 
50% of the United Nations peacekeeping budgets and more than 60% of 
the forces. If these resources are withheld from the UN because of the 
feeling of 'each to his own region', other regions in need of such a con
certed effort would suffer immensely, while crises spread from one place 
to another. 

With the world community becoming an increasingly important and uni
fied social and political system based on carefully conceived and ac
cepted general/community interest rooted in cooperation and interde-
pendency, there exists a common standard of conduct required of all 
states, even in the way the states run their internal affairs. Under the ae
gis of the United Nations, collective interference could be initiated to help 
restore or prevent breach of internal peace with trans-border implica
tions. Collective intervention authorised by an international organ, most 
desirably the Security Council, having a widespread legitimacy is widely 
seen as proper, even desirable.2 0 4 When intervention is initiated and car
ried out under the umbrella of the United Nations, it exudes confidence 

Roper, John, Regional versus Global Approaches to Peacekeeping, in: Internationale Politik und 
Gesellschaft, 2/1996, p. 177. (pp. 173-182). Collier, John, / Lowe, Vaughan, The Settlement of 
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Luard, Evan, Collective Intervention, in: Bull, Hedley (ed.). Intervention in World Politics, Oxford, 
1984, p. 149. 
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and reassurance, for it is seen as a bona fide, responsible and collective 
action, and many people who are always wary of unilateral intervention 
with its inherent selfishness will be prepared to accept it.2 0 5 

4. Intervention by the Security Council for the protection of 
human rights: the situation before the East-West detente 

The close link of Franco to Hitler and Mussolini led to the allegation that 
his regime, being a prop-up of the! two most hated Axis Powers, was a 
threat to peace anc security. At the Berlin (Potsdam) Conference, the Al
lied Powers indicated that they would not support the Spanish member
ship of the United Nations, "because of its having been founded with the 
support of the Axis Powers, does not in view of its origin, its nature, its 
close association with the aggressor states, possess the qualifications 
necessary to justify such membership".2 0 6 This fear was heightened by 
evidence of massive human rights violations. But during the discussion 
of the Security Council over the situation arising from the existence and 
activities of the Franco regime in Spain, the council came to the conclu
sion that the Franco regime was not a threat to peace or a security prob
lem to its neighbours. 2 0 7 It was while considering the Spanish question 
that the Security Council made the first attempt at linking the origin, na
ture and policies of a state with the main purpose of the United Nations 
Charter, i.e. peace and security. A strict application of the Charter's pro
visions will lead to declaring some regimes as illegitimate. The subcom
mittee established for fact-finding declared that the event in Spain did not 
represent a real threat to peace and security and therefore did not merit 
consideration under Article 39. The position of the subcommittee was 
taken into consideration by the Security Council in disposing the matter 
without recommending intervention in the internal affairs of Spain. 2 0 8 

While the situation in Spain was morally condemned and practical ac
tions called for by t ie representative of the former Soviet Union in con-
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formity with the Charter provisions, the action stopped short of humani
tarian intervention to prevent isolated instances of human rights viola
tions by the Franco regime. 

The Cold War period did not allow the United Nations Security Council to 
make a decisive link between the promotion of human rights and mainte
nance of peace and security. But its actions against the illegal white mi
nority regime in Southern Rhodesia (now Zimbabwe), which, led by Ian 
Smith, unilaterally declared independence in 1965, and against South Af
rica for its apartheid policy, were the two major exceptions to the Security 
Council's inaction. The illegitimacy of the two regimes was, however, not 
so much as a result of their roots in colonialism, as their obnoxiousness 
and limitless violation of human rights expressed through physical ag
gression against their own subjects. Immediately after the unilateral dec
laration by Ian Smith's government, open condemnations of the regime 
were echoed everywhere. In fact, independent African nations regarded 
any recognition of the regime as an act hostile to Africa as a whole. 
Whereas pressure was put on the General Assembly to pass a resolution 
denying the regime of any legitimacy, it was Britain, that saw the declara
tion as an act of rebellion and an affront to Her Majesty's Government, 
that put in place the economic blockade that ultimately made the new re
gime yield. The Security Council condemned the rebellious usurpation of 
power with Resolution 216, and declared with Resolution 232 that the 
situation in Southern Rhodesia was a threat to peace. 2 0 9 More so, the Se
curity Council condemned in clear and unmistakable terms the human 
rights violations such as political repression, illegal arrests and deten
tions, imprisonment and extra judicial killings. For the first time, the Secu
rity Council linked the legitimacy of a regime to its human rights practice. 
The earlier attempt to do this in connection with the Spanish question 
was not successful. The Rhodesian case cannot, however, be taken as a 
solid precedent by the Security Council during the Cold War to declare a 
regime illegitimate because of its human rights records. Other factors 
contributed to the declaration of the regime as illegitimate. These include 
the unanimous voice of all independent African states, who even threat
ened en masse to break diplomatic relations with Great Britain if nothing 
was done, their sustained campaign in the General Assembly, and oppo
sition from the Soviet Union, which decisively condemned the new per
petuation of colonialism as not only racist, but a crime against the African 
people and a potential threat to peace in the world. Thus arose the hope 
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of the possibility of humanitarian nterventions by the Security Council 
against illegitimate regimes, a step that was novel. 2 1 0 On a regional basis, 
interventions have been carried out to reinstate legitimate and democ
ratically elected governments, as in Haiti and Sierra Leone. 

As in the Rhodesian case, the blithe disregard of the rights of the blacks 
in South Africa and their despoliat on by an insensitive regime pursuing 
the obnoxious apartheid policy led the Security Council to pass several 
resolutions against the government. The Security Council was reluctant 
at first to declare the apartheid regime a threat to peace. But with time, 
mandatory sanctions were imposed against it as its human rights record 
worsened. 2 1 1 Harried and hounded as a result of the state of emergency 
declared on 36 South African blaick districts in July 1985, the blacks 
started a political unrest and violent uprising which resulted in increased 
repression. But with the passage of Resolution 569 2 1 2 by the Security 
Council, the government of South Africa found itself swimming upstream 
against a torrent of world opinion advocating positive changes, or at least 
the establishment of institutions and the initiation of policies that would 
reduce the human rights violations in the country. States were encour
aged by the Resolution 569 to place economic embargo against the 
South African regime as measures calculated to help change the sys
tem. 2 1 3 This resolution was not based on Article 41 or 42 of the UN Char
ter, although it sought to dissuade every type of economic investment, 
restrict export guarantees, and prohibit the export of arms, in particular 
nuclear materials and computer components that could be used oy the 
South African military or the police. These acts of reprisal taken by the 
states were deemed to be legally justified because the Security Council, 
whose resolution provided impetus for them, was deemed to have fore
seen them. Cassesse felt that, "the justification would probably lie in the 
recommendation, because the view expressed by a competent LIN Or
gan (General Assembly or Security Council) must be deemed to have 
expressed a correct appreciation of the situation. It is not a completely 
independent substantive justification, but rather an important procedural 
presumption created by such a recommendation".2 1 4 
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The European Union, the United States and Canada, in compliance with 
this recommendation, embarked on far-reaching economic embargoes, 
including strict regulation of air transportation between South Africa and 
the different countries, and the imposition of embargo on the importation 
of coal, steel, iron ore and agricultural products from South Africa. 2 1 5 The 
reason for these economic reprisals is warped. It may not be correctly 
assumed to be exclusively for the sake of protection of human rights, be
cause, after a while, the contradictions in the apartheid system became 
more striking than before. With nationwide uprising, general insecurity, 
strikes in the mines and declining productivity, and the pent-up anger 
and frustration among more than 80% of a country's population, it be
came apparent that dismantling apartheid would, in the long run, be 
more viable than continuing it. 

5. Humanitarian intervention after the end of the Cold War 
As earlier mentioned, there is no clear authority for the Security Council 
to authorise trans-boundary use of force against violations that do not 
themselves pose trans-boundary threats to peace and security.2 1 6 The is
sues which the Security Council has to take into consideration before 
authorising any armed intervention are: respect for the sovereign equality 
of states, great and small; inviolability of states' frontiers; pre-eminence 
of pacific settlement of disputes; the principle of non-interference in in
ternal affairs of a state; equal rights and self-determination of peoples; 
friendly cooperation among states in international law; fulfilment in good 
faith of obligations under international law; and the general interest in the 
respect for human rights and fundamental freedoms. 2 1 7 Prohibition on in
tervention applies, regardless of the political (democratic or otherwise) 
ideology or moral virtue of the government of the target state or of the 
other side in the internal war. The Charter prohibits intervention by any 
state "even" for humanitarian purposes,2 1 8 and as purists argue, even on 
behalf of citizens endangered in a foreign land, in the absence of au
thorization by the government of the host state. This is based also on the 
belief that the "territorial integrity and political independence of the state 
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are inviolable".2 1 9 However, the Charter's prohibition of intervention does 
not seem to elevate; the sovereignty of states far and above the values of 
contemporary international law, of which the norm of sovereignty itself is 
merely a part, jus1 like the prohibition of massive violation of human 
rights, genocide and crime against humanity are. 

An often-cited poignant expression to this effect is that, "exclusiver ess of 
a domestic jurisdict on stops when outrage upon humanity begins." 2 2 0 

6. The legal nature of ECOWAS intervention in the Liberian 
Civil War 

The horrendous human rights violations in Liberia, which necessitated 
the humanitarian intervention of EiCOMOG, have origin in the tortuous 
historical experience of the country, ethnic tension, distrust, and personal 
squabbles among Ihe different personalities involved in the events. The 
freed American slaves who returned to Liberia (Americo-Liberians) im
mediately formed, h spite of their numbering less than 5% of the popula
tion, a significant factor- the elite dominating the nation's politics and 
economy to the detriment and resentment of the indigenous ethnic 
groups. The frustration gave vent to anger, and the anger translated to 
open hatred which found expression in the brutally executed coup d'etat 
of April 1980, led by Master-Sergeant Samuel Doe. The President, Wil
liam Tolbert, and his son Adolphus, who was married to the adopted 
daughter of President Houphouet-Boigny of the Ivory Coast, were assas
sinated. By a twist of fate, the widow of the President's son was later to 
be remarried to Blaise Campoire, the young leader of the military regime 
in Burkina Faso. This brought about a rapturous relationship between the 
two francophone countries, the Ivory Coast and Burkina Faso, which gal
vanised their opposition to Doe arid the later Nigerian-led_ECOWAS Ini
tiative to intervene militarily when Liberia degenerated into anarchy, be
cause they felt thai the intervention was meant to save Doe and his re
gime. When Doe laiter turned out, against all expectations, to be repres
sive and favouring only members of his Krahn ethnic group, resentment 
against him also grew among all other ethnic groups, especially the al
ready angered Americo-Liberians. Allegedly supported by the Ivory 
Coast and Burkina Faso, Charles Taylor established the Nationa Patri
otic Front of Liberia (NPFL), and with a motley group of armed men 
started an insurrection from the Liberian border with the Ivory Coast. 

Franck, Thomas, M., Fairness in International Law and Institutions, Oxford, 1995, p.272. Declara
tion on Principles of International Law Concerning Friendly Relations and Cooperations Among 
States, GA Res. 2625 (XXV), 24 Oct. 24, 1970, A/8028,121. 
Lauterpacht, Hersh, The Grotian Tradition in International Law, 23 BYIL, 1946, p. 46. 
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Within a short period of intensive and sustained attacks, he reached the 
capital Monrovia with this ragbag army, controlling thereby more than 
95 % of the country and bottling up President Doe in the state house, the 
Executive Mansion. In another twist of fate, as the NPFL was about to 
launch the final assault to take over the Mansion, it split into two. The 
breakaway group, which became known as the Independent National 
Patriotic Front of Liberia (INPFL), was led by Yormie Johnson, who ac
cused Taylor of having a Libyan connection. This incidence created three 
different groups (forces loyal to Doe, Taylor and Johnson, respectively) 
fighting one another for the control of the government. This naturally re
sulted in chaos and one of West Africa's biggest humanitarian catastro
phes, and provided the excuse for the intervention of ECOWAS with 
about 3,000 troops mostly drawn from Nigeria, which also provided ini
tially more than U$50 million for the campaign. 

ECOWAS asserted humanitarian purposes as the reason for its interven
tion, and buttressed its claim by the anarchic situation caused by a 
breakdown in law and order, the mass killings that gave rise to internal 
and cross-border refugee problems, and the fear of escalation and de-
stabilisation of an entire region, of which signs were already perceptible 
in neighbouring Sierra Leone. 2 2 1 Other reasons given for the intervention 
were self-defence, said to be in accord with a legally binding ECOWAS 
Protocol on Mutual Assistance Defence (PMAD), which replaced the 
Non-Aggression Pact adopted in 1978 by the members. The intervention 
took place also because of the belief that humanitarian intervention is 
permissible under international law.2 2 2 

Mainly because of the absence of a prior Security Council authorisation, 
the humanitarian intervention by ECOWAS has remained controversial 
and leads to certain questions. Was the ECOWAS intervention unilateral 
or collective? Was ECOWAS neutral or partisan? Was the retroactive 
commendation of the peace efforts by the Security Council to be deemed 
a ratification and affirmative legalisation of the intervention? What pro
portion of human rights violation constitutes a breach of, or threat to 
peace? Can an internal crisis without an inter-border effect demand in-

Africa Research Bulletin (Political Series) Vol. 28 No. 1 January 1 s t - 3 1 s 1 , 1991, p. 914. UN. Doc. 
SI Pv. 2274, 22 January 1991, p. 8. da Costa, Gilbert, Fresh Impetus for Peace, West Africa 
Magazine, November, 1992, p. 1968. 
Kufuor, Kofi Oteng, The Legality of the Intervention in the Liberian Civil War by the Economic 
Community of West African States, 5 RADIC, 1993, 99. 535 ff. ECOWAS - Development of the 
Community - The First Five Years 1977-1981. Okolo, J.E., Securing West Africa: The ECOWAS 
Defence Pact, The World Today, Vol. 39, No. 5, p. 177. da Costa, Peter, Intervention Time: 
ECOWAS Imposes Peace, West Africa Magazine, 13 t h - 19 t h August, 1990, pp. 2280-2289. 
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tervention? When does self-defence justify intervening in another's terri
tory? And what are i:he implications of intervention in a civil war? 2 2 3 

On the political plane, the decision ;o intervene was marred by four major 
factors: the Anglophone and Francophone divide with the parallel exis
tence of two regional bodies (ECOWAS and CEAO) 2 2 4; the alleged sup
port by the Ivory Coast and Burkina Faso (two Francophone countries) of 
Charles Taylor, one of the factions in the conflict; the suspected leaning 
of Nigeria, the regional hegemony, towards Doe, who made a private 
visit to the then Nigerian Head of State, Gen. Babangida, apparently to 
request arms; the unprepared state of the ECOWAS and the novel na
ture of the conflict to the real objective of the Community (which is, unlike 
NATO, a purely economic organisation), and, on the legal level, how to 
interpret the Protocol on Mutual Assistance Defence in order to ascertain 
the legality of the intervention. 

In 1981, the members of the ECOWAS adopted a Protocol on Mutual 
Assistance on Defence (PMAD) with the aim of warding off aggression 
against a member sitate, either from a fellow member or from an external 
attack. This replaced the Non-Aggression Pact (NAP) signed in 1978, 
because the Community was of the view that the NAP provisions were 
not effective enough to protect the members from external attack and in
ternal insurrections.2 2 5 In accordance with the PMAD, the armed forces of 
the member states are to carry out joint exercises and establish a De
fence Council along with a Defence Commission and, in all the exer
cises, respect the territorial integrity and political independence of the 
members. 2 2 6 Article 9 of the PMAD provides that every intervention is to 
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be supervised by the Defence Council and assisted by the Defence 
Commission. However, at the time when the decision to intervene in Li
beria was taken, the Defence Commission had not been established and 
there was no provision empowering the Defence Council alone to make 
such a decision. The non-existence and non-participation of the Defence 
Commission raised the issue of the legality of the decision to intervene in 
Liberia. The hurriedly-created Standing Mediation Committee (SMC), 
which recommended military intervention to the Authority of Heads of 
States and Governments (AHSG), could not by any means usurp the 
functions of the Defence Commission or effectively replace it. The SMC 
as a political body was to make political decisions while the Defence 
Commission was intended to be concerned with security issues. Also, 
the PMAD was to foresee the deployment of the Allied Armed Force of 
the Community (AAFC), by the authorisation of the AHSG. In case of in
ternal strife, deployment of the Community's Allied Forces is to be pre
ceded by a written invitation by the legitimate regime of the territory in 
which the intervention is to take place. 

What then is legitimacy within the context of the PMAD? At the time 
when the decision to intervene was made, Doe's authority was restricted 
to the Executive Mansion where he was under siege. A government that 
had lost control of more than 95 % of the country's territory could not be 
said to be in effective control, and therefore could not be enjoying any 
legitimacy. Even though Doe was constrained to make a written request 
to the SMC asking for the deployment in the country of the ECOWAS 
Peace Keeping Force, this cannot be interpreted to mean a request to 
the AHSG, which is the sole authority to be addressed with such a re
quest and which ultimately makes such decisions.2 2 7 The decision to in
tervene in Liberia was made by the SMC, and even though this was a 
creation of the AHSG, it was seen as the by-passing of the due decision
making process of the ECOWAS, and thus illegal.2 2 8 It was ostensibly for 
fear of a deadlock, precipitated by Nigeria on one side and the Ivory 
Coast on the other, that the decision to intervene was tactfully shifted to 
a committee, the SMC and not the AHSG. If the violation of human rights 
is of a sufficiently large scale, territorial integrity and political independ
ence would necessarily give way to humanitarian intervention. Strict 
compliance with proceduralism should not be allowed to forestall action 
to prevent wholesale slaughter of innocent citizens. The questions to be 
asked in such a case are: Was the intervention bona fide? Was the op-

Official Record of the ECOWAS (Special Supplement/English Edition), Vol. 21,1992, p. 6. For the 
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eration responsible? Was it a collective action? These questions would 
be answered in the affirmative in the case of ECOMOG's intervention in 
Liberia. Constrained by lack of any superpower's interest and support, 
and also by the absence of any initial backing by the UN Security Coun
cil, the Community undertook to deal with the security problem of the re
gion in a way that could not be said to deviate from the recognised norm 
of humanitarian intervention. It tried as much as possible to portray the 
campaign as a multilateral action, guarded against partiality, and man
aged the intervention in such a manner to avoid an escalation of the con
flict by inadvertent provocation of important actors. It also endeavoured 
to maintain the force under a recognised international authority- the 
ECOWAS. The silence of the Security Council could be regarded as a 
tacit approval of the actions of ECOWAS. The Bush administration, in 
giving a mere tacit nod to the intervention, called it an African problem 
which required an African solution. And in 1992, a post-facto recognition 
was accorded the campaign with Resolution 788. 2 2 9 The Resolution 
commended the intervening forces, "for the efforts made ...to promote 
peace and normalcy in Liberia". This resolution did not deal with the is
sue of the legality of the operation. With Resolution 813, the UN resolved 
to be more directly engaged in bringing about peace in Liberia by calling 
on all the parties, ncluding ECOWAS, to cooperate with the Secretary-
General of the UN to participate in any measure aimed at achieving 
peace. Whatever the imprecise nature of the wording of Resolution 788, 
it effectively served as an instrument of making a virtue out of necessity 
and a recognition of efforts of a regional organisation dealing with a re
gional humanitarian crisis.2 3 0 This success in Liberia emboldened the 
ECOWAS, now ostensibly prodded by Nigeria, to intervene in Sierra 
Leone to restore the democratically-elected President, Ahmed Kabbah, 
to power. It should be noted that had Liberia and Sierra Leone been 
Francophone countries, Nigerias hegemonic leadership would have been 
greatly hampered by the long shadow of a colonial power, France, still 
concerned about i:s influence in its former colonies. Nonetheless, this 
operation established a precedence from which NATO was later on to 
profit, by intervening, even without a formal resolution by the Security 
Council, in Kosovo, 2 3 1 
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7. The legality of NATO's intervention in Kosovo 
Evil endures because good men do nothing. Nobody doubted the im
mensity of the human rights violation perpetrated by the Serbian forces 
in the former Yugoslavia, which verged on war crime and crime against 
humanity. The refugee influx into countries bordering Yugoslavia, and 
the searing mass killings just on the doorstep of the West, led the state 
to be referred to, albeit invidiously, as the sore of Europe. To save the 
embarrassing situation from further degeneration, peace was sought in 
Dayton and Roumbouillet, failing which it became clear to all that a lan
guage that needed no interpretation was inevitable - forcible intervention 
that started with the aerial bombardment by NATO on the 23 r d March, 
1999. Besides, NATO was also worried about its image and reputation, 
about the stability of the region, and above all the necessity to put a stop 
to the mind-numbing wanton slaughter of innocent civilians. The then 
NATO Secretary General, Javier Solana, emphasised that the interven
tion was inevitable so as to forestall further escalation of the crisis and to 
put a stop to the horrendous violation of human rights, oppression, suf
ferings and violence unleashed on the civilian population of Kosovo. 2 3 2 

Despite the inevitability of the use of force in this situation, the critics felt 
that circumventing the Security Council by the regional organisation, 
NATO robbed the operation of legality, even if it was couched as a hu
manitarian intervention. They saw in it a unilateral intervention proscribed 
by the Charter whether by a single state or a group of states. Even with 
three permanent members of the Security Council being in NATO, the 
organisation remains a regional organ with avowed regional interests. 
Unless any of its members is directly aggressed, it may not, without clear 
provocation or the authorisation of the Security Council, lawfully engage 
in armed attack. NATO was conceived as a purely defensive and not of
fensive political-military alliance. It does not have any inherent legal 
powers of its own to apply force outside the envisaged scope of the 
Charter of the United Nations. "It could not hoist itself, literally by its own 
bootstraps, into legal powers it did not have under the United Nations 
Charter".2 3 3 

Humanitarian intervention means doing a good and selfless work for the 
benefit of humanity. So how good was the Samaritan in Kosovo? Inter
vention without a formal approval of the Security Council, whether car
ried out by a single state or a group of states is unilateral, and should be 
rarely employed unless there is a demonstration of real and genuine 
emergency that could otherwise not be redressed by other means less 
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violative of the law. The mid 19 century attitude of the United States to 
unilateral intervention, as propounded by Webster, the then Secretary of 
State 1842, is that, "a state's unilateral use of force to intervene in the 
territory of another can only be justified if the 'necessity' is instant, over
whelming, leaving no choice of means and no moment for delibera
tion". 2 3 4 What emergency must have* justified NATO obviating a due proc
ess to carrying out the good work? 

With the collapse of communism and the removal of the tension creating 
the East/West ideological divide and confrontation, there seems to be lit
tle likelihood of escalation or spiralling of any intervention led by any of 
the Great Powers into a major havoc. The detente ushered in with the 
end of the Cold War required some! cooperation and deep understanding 
to be sustained. However, historical bonds between Russia and the Bal
kan region made Russia emotional when a group of former rivals at
tacked an ally. A search for the Security Council's blessing before the at
tack was, therefore, already destined to flounder on the vetoes of Russia 
and China. In fact the bombardment started as the Russian Foreign Min
ister was airborne heading to Washington for further consultations on the 
Balkan problem. Or hearing about the aerial attack, he ordered his plane 
back to Moscow as the first sign of protest. After lodging a formal protest, 
criticising the intervention as violation of the territorial integrity and politi
cal independence of a sovereign country- the Federal Republic of Yugo
slavia (FRY)- the representative of the Russian Federation joined hands 
with Belarus and India to sponsor a Resolution on the 26 t h March 1999 in 
the Security Council for the immediate cessation of the bombardment 
because of its violation of Article 2. (4) 24 and 53 of the United Nations 
Charter.2 3 5 This, as expected, was defeated by 14 : 3 votes; the rest of 
the Security Council members against China, Russia and Namibia. The 
requirement of a Security Council Resolution was a mere procedural 
formality that should not have been allowed to stand in the way of inter
vening to stop one of mankind's v/orst violations of human rights since 
World War II. NATO operation is protected under Article 52 (I) of the 
United Nations Charter, which permits the existence of regional ar
rangements, and its utilisation under Article 53 (I) for enforcement of ac
tivities consistent w t h the aims and purposes of the United Nations. 2 3 6 
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The subsequent passing of Resolution 1244 by the Security Council was 
in fact a formal ratification or retroactive legalisation of the NATO inter
vention in Kosovo, absolving the campaign of being a unilateral action. It 
was then deemed a collective action undertaken by a responsible re
gional body in furtherance of the declared aim of the United Nations- to 
maintain peace and security in every part of the world-Kosovo being one 
of the unfortunate examples. The destabilising nature of the atrocities 
was making the realisation of peace in the region elusive, and something 
had to be done to reinstate order through a collective humanitarian inter
vention for the common interest of all concerned and humanity in gen
eral, who were irked daily by witnessing the harrowing carnage on their 
televisions. Even before this United Nations' retroactive support of the 
NATO humanitarian campaign, all the bodies in the region- the OSCE, 
the Contact Group, 2 3 7 the European Union and the NATO- were unani
mous in agreeing that far-reaching action had to be taken to stop the 
atrocities, and urgently.2 3 8 In fact the swiftness of the Security Council 
Resolution 1244 that ratified the NATO intervention was not so much be
cause of its being sponsored by three permanent members who were 
themselves taking part in the campaign, as because of previous Security 
Council resolutions defining the Kosovo conflict as an international crisis 
and a threat to regional peace and security, and not an internal matter.2 3 9 

An enduring legacy of NATO's Kosovo intervention is that once a hor
rendous humanitarian catastrophe exists, a regional organisation, acting 
bona fide, responsibly and collectively could, without a formal approval of 
the Security Council, intervene to restore order and stop further escala
tion of the atrocity. International law, because of its use as a veritable in
strument of international politics, controls and is itself also being reformu
lated by the changes in the international scene. Any fundamental change 
with far-reaching impact can lay a precedent, which may be the begin
ning of a new customary norm which endures until the occurrence of an
other major event that could introduce a need for its replacement. A sig
nificant aspect of the Kosovo event is that the so- called breach of inter
national law being touted by opponents of the campaign was done by 
three of the permanent members of the Security Council entrusted with 
the duty of interpreting the Charter in relation to peace and security. 
Kosovo could also be seen as a moral battle between two ideological 
camps- liberalism and fledgling communism. Despite the euphoria at the 
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end of the Cold War, and the new detente, suspicion among two sworn 
rivals was still harboured and in spite of its utterances and political nu
ances, Russia was still sympathetic to the cause of a loyal ally, Yugosla
via. 

Protagonists of regional intervention, who were elated with the post- op
eration ratification of the Liberia and Kosovo intervention, seem to justify 
the feeling that whatever works is lawful. One should wait to see how the 
Security Council would react in a situation where a regional intervention 
finds itself in murky political waters, or the operation fuels the escalation 
of the problem. It is uncertain whether the Security Council will absolve 
itself and blame the regional organisation for its unauthorized role, or at 
that point gird its loin and take over the responsibility of finishing the job. 
To avoid such bizarre speculations, opinions have been expressed as to 
the desirability of haiving the United Nations initiate and carry out the op
eration itself right from the beginning. But this also is fraught with prob
lems and uncertainties. Most unforunately, the UN has neither a stand
ing army, nor a rapid deployment force. Its troops are always raised ad 
hoc through contribution by member states. This process may be vexing. 
In some cases, much damage mis t have been done before the force 
could be raised. Arguing in favour of a rapid deployment force under a 
UN Commander, an official once asserted that, "it is clear that if the 
world wants the United Nations to serve, even occasionally, as a fire bri
gade, it will have to do better than the present setup, under which when 
fire breaks out, the aldermen on the Security Council agree it needs to 
be put out, and the fire chief is then sent out to hire firemen, rent fire en
gines, find hoses of the right length and look for sources of water to put 
into them- while hoping that, when he has what he needs to do the job, 
the house has not already burned down and there will still be enough 
survivors to rescue".2 4 0 

Even when this force exists, its use, even for the protection of human 
rights, should be rarely resorted to. Intervention is seen as only a p oy for 
the great powers, into whose territory none would dare make any incur
sion, to freely break the last prestigious embankment of smaller and 
weaker, if notorious, states. Intervention conjures up the idea of invasion 
of a small and helpless country, and the denigration of its territorial and 
political sovereignty. Because of this, any time it is used, however legiti
mate and urgent the; circumstances might be, it raises profound problems 
and controversies, n reacting to the UN Secretary-General Kofi Anann's 
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speech at The Hague, rationalising humanitarian intervention and mo
bilising support for the use of force against Kosovo, the President of Al
geria, Abdelaziz Bouteflika, reminded the world how important the re
spect of sovereignty of a nation is to smaller countries. He spoke for the 
rest of the developing countries when he said: "We are extremely sensi
tive to any undermining of our sovereignty, not only because sovereignty 
is our final defence against the rules of an unequal world, but because 
we are not taking part in the decision-making process of the Security 
Council nor in monitoring of their implementation".2 4 2 

While sympathetically appreciating the import of this statement, it is per
tinent to admit that a state that does not respect the rights of its citizens, 
that treats them inhumanely and impolitely, despoils and tramples upon 
their rights and robs them of their very existence, does not deserve the 
respect and dignity accorded to other nations. It deserves the same 
treatment it gives its citizens, to experience first-hand what it means to 
be powerless, robbed of all rights and dignity. Through this, sanity may 
be brought to bear on the way states relate with their own citizens of 
whose rights and freedoms they are avowed custodians. 

8. Some instances of intervention with mixed motives 
The international community is opposed to the ruse of using humanitar
ian intervention to further a hidden political agenda. Intervention on invi
tation is not illegal, but the request must be open, made freely and in 
good faith. If the invitation was coerced through arm-twisting military 
threats and economic promises, then it loses its legitimacy. 

After a military coup in the Dominican Republic in 1965, the government 
announced that the resulting instability was so overwhelming that it could 
not adequately guarantee the lives and safety of foreigners in the coun
try. The USA intervened militarily to safeguard its citizens and help 
evacuate other foreigners. This operation was officially declared to be a 
humanitarian action. However, the suppression of communist insurgents 
was seen as the subterranean aim behind the operation. 2 4 3 The interven
tion by Belgium and the USA in 1964 in the Congo had no humanitarian 
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intention as its core, though rescue of Western citizens formed part of 
the aim of the exercise. The Indian intervention in Pakistan, which ulti
mately emboldened the Eastern part of the country to declare itself the 
independent state of Bangladesh, v/as not entirely humanitarian, despite 
the ruses of India of protecting the rights of the ethnic Bengalis and stop
ping the influx of refugees through its border. Observers in the region are 
aware of how rabid India still is about the Partition of India, from which 
Pakistan emerged- a diminution of Ghandi's dream of Greater India. The 
Soviet claim of invitation into Hungary was a ruse to invade the country 
and foist its ideology on that country. The United States of America's 
landing in Grenada and invasion of Panama do not merit to be seen as 
examples of human tarian intervent on, but as the exercise of hegemonic 
influence of a great power wanting to maintain peace and security 
around its border. Tanzania did not even mention in its official clarifica
tion that its purpose of intervening in Uganda in 1979 was humanitar-

244 

ian. 
The intervention of Indonesia in East Timor, 1975, was criticised by the 
Security Council as sheer aggression, and the aggressing state was or
dered to pull out. 2 4 5 The Security Council also criticised the intervention of 
South Africa in Angola, the aims of which were apparently to enforce a 
stoppage of the erection of a dam at the Cuena River, and to stop situa
tions leading to refugee problems in the region. This could, hov/ever, 
have just been a smoke screen :o destabilise the communist-leaning 
government of Angola. 2 4 6 Humanitarian interventions have much in com
mon with reprisals, thereby the rules of proportionality, necessity, reispect 
of rights of third parties and prior warning, which in the case of humani
tarian intervention is deemed to be given by several attempts at peaceful 
settlements. Unilateral intervention ists whose primary aim is always to 
protect their national interests never consider these rules. Not every in
tervention is carried out for the sake of human rights. 

Umozurike, U.O., Tanzania's Intervention in Uganda, 20 AVR, 1982, pp. 301-313. 
UN. Doc. S/Res 384 and 389 of 1976. 
UN. Doc. S/Res/387, 1976. 
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Chapter Five 
Non-Forceful Measures For The Enforcement Of 
States' Human Rights Obligations 

1. Economic and financial pressure as means of enforcing 
states' obligation to respect and observe human rights 

It is sometimes difficult to precisely determine the effects of economic 
sanctions on the human rights policies of a given regime. It may some
times have negative impacts as sanctions can be used by the affected 
government to justify the declaration of a state of emergency, abridge
ment of the fundamental rights and freedoms, and a general repression 
of the people. The OAS, for example, was forced by the negative impact 
of the sanctions on the human rights situation in Cuba to abandon this 
policy.2 4 7 The fact that sanctions were also not used by the EU against 
the regime of Idi Amin shows how difficult it is sometimes to balance the 
interests of the masses and the punishment of a renegade regime. To an 
insensitive regime such as Amin's, the negative impact of such economic 
measures on the masses would have meant nothing. Commenting on 
the impact of economic sanctions, Strack observed, that: "First, aside 
from purely punitive or symbolic considerations, sanctions have not been 
useful devices to induce, persuade or compel the target to comply; sec
ond, sanctions may be dysfunctional by serving to make the target less 
rather than more compliant; and third, some of the effects of sanctions 
may be very beneficial and desirable for the target, enhancing its internal 
political and economic situation in ways not foreseen by the senders". 2 4 8 

But in the long run, economic sanctions can and do have a positive im
pact on the situation, just as the cases of Rhodesia and South Africa 
have shown. 

Since the collapse of communism, economic sanctions have been more 
effectively used to influence states to reinstate democracy, desist from 
violations of human rights and to respect the rule of law. 2 4 9 Political condi-
tionality is a legitimate method of intervention of any nation or institution 
to influence the creation of the necessary economic, social, political and 

Lillich, R.B., International Human Rights , 2 n d Edn. 1991, p. 467. 
Strack, H., Sanctions: The case of Rhodesia, Syracuse. Quoted by Nkala, Jericho, The United 
Nations, International Law and the Rhodesian Independence Crisis, Oxford, 1985, p. 78. 
Sanctions against Iraq, UN Doc. S/Res/661, 1990, from 6m August 1990; against Yugoslavia, UN 
Doc. S/Res/57,1992, from 1992; against Haiti UN Doc S/Res/841 1993, from 16"1 June 1993. See 
generally Lopez, G.A / Cortright, D., Economic Sanctions and the Human Rights: Part of the 
Problem or Part of the Solution?, I: The International Journal of Human Rights, Vol. 1 1, No 2 
1997, p. 1 ff. 
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legal institutions in a given state before making available the economic or 
financial aid. 2 5 0 The insistence on the protection of human rights, democ
racy and good governance in cooperation and development agreements 
has acquired potency as a coercivei measure to enhance states' respect 
of human rights. These clauses often found in development agreements 
are, however, not legally backed, but used only as a convenient political 
pressure to fulfil certain policies. T-iis is a question of he who pays the 
piper dictates the tune. While this might be seen as arm-twisting and 
eroding of the political independence of the receiving state, much of the 
foreign assistance has been dissipated for the simple reason thai: ade
quate institutions were not put in place for putting the resources to the 
appropriate use. Not only does democracy encourage accountabilily, the 
rule of law, and protection and respect of human rights, but it als;o en
genders a peaceful environment conducive to development.2 5 1. 

The World Bank, the EU and the EBRD now give these political and so
cial clauses a great regard in negotiating development agreements. 2 5 2 

This is not surprising, for each state uses what it has to influence or con
trol others, or to export its own ideology and way of life. The former So
viet Union made available the benefits of its aid programmes only to 
communist countries or those thai showed serious commitment in im
plementing its ideology. Today, development aid from some oil-rich Arab 
countries is geared towards creating a conducive environment for Islamic 
expansionism. Since democracy, rule of law and respect of fundamental 
rights and freedoms are hallowed institutions in the West, which supplies 
or controls the instilutions that provide the bulk of developmental aids, it 
is not surprising that such conditions form part of the aid package. In 
June 1991, the EU declared that forthwith, the respect of human rights 
would form an integral aspect of its cooperation and development poli
cies with other nations. And Lome IV provided the necessary litmus test 
for this policy.2 5 3 In Lome I and II, tnere was no mention of human rights 
as basis for cooperation, but Lome IV contained for the first time the hu-

Gillies, D, Human Rights, Governance and Democracy: The World Bank's Problem Frontiers, in: 
NQHR, 1993, p. 3 ff. Klein, Eckart, Durchsetzbarkeit von Menschenrechten unter politiscier Kon-
ditionalitat: Rechtliche, politische und wirtschaftliche Zusammenhange, in: MenschenRochtsMa-
gazin, 1997, No. 3, p. 5 ff. Alston, P., Linking Trade and Human Rights, in: 23 GYHR, 1980, p. 
126. Alston, P., International Trade as an Instrument of Positive Human Rights Policy, in 4 HRQ, 
1982, p. 155 ff. 
Exceptions could be found in the cases of Malaysia and Singapore, where meaningful develop
ments have been poss ble without formal democratic settings. 
Tomasevki, K., International Development Finance Agencies, in: Alston, etc. (eds.), The Right to 
Food, 1984, p. 403-4 The World Bank (ed.), Sub-Sahara Africa: From Crisis to Sustainable 
Growth- A Long Term Perspective Study, 1989, p. 60 f. The Worid Bank (ed.) Governance and 
Development, 1992, p. 3. 
For a discussion of the human rights clause of cooperation agreements and in particular, Lome II, 
see Kamminga, M. T., Inter-State Accountability for Violations of Human Rights, Philadelphia, 
1992, p. 51 ff. 
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man rights clause. Already in the preamble to Lome IV, mention was 
made of the importance of individual rights and freedoms, and the dignity 
and worth of the human person. 

Generally, it is to be seen that sanctions will have a greater effect if the 
receiving state depends strongly on aid for its national economic survival. 
It will be ready to implement whatever conditions required of it, including 
restructuring, re-adjusting and observation of human rights. But if the re
ceiving state does not lay great emphasis on the aid package, or has al
ternative sources of the required aid with less restrictive conditionalities, 
the requirements, including the observation of human rights, are not 
likely to be implemented. 2 5 4 The prestige and importance of the giver na
tion or the institution, and the moral justification of the conditions, also 
determine whether they are to be implemented or not. A difference must 
also be made between that which is mere prodding of the particular na
tional policy of a giver nation and that which is actual general interest in 
the promotion of a universally recognised norm, such as respect for hu
man rights.2 5 5 

As the case of Amin showed, the imposition of economic sanctions does 
not always achieve the desired effect, but may instead harden the target 
state and make it less malleable to change. On 10 t h October 1978, the 
USA imposed an economic embargo as a reaction against Amin's geno-
cidal liquidation of the Acholi and Langi ethnic groups. This did not make 
the regime rescind the policy, but rather exacerbated the situation. It took 
the physical invasion of the country by Nyerere's Tanzania to oust the 
regime from power and open the way for a gradual but painful introduc
tion of a democratic process.2 5 6 

2. The application of the clausula rebus sic stantibus for 
the protection of human rights 

The Surinam-Netherlands imbroglio shows that outside the treaty 
mechanisms for the enforcement of human rights, a state may utilise any 
other means capable of forcing the state in violation of its human rights 
obligations to start observing them. A state can even use the threat of, or 
actual withholding of economic or financial help as a deterrent against a 
state that is violating its human rights obligations. It was not unwise, 
therefore, that the Netherlands abandoned the normal treaty procedures 

Stokke, O., Aid and Political Conditionality: Core Issues and State of the Art, in: Stokke, O., (ed.), 
Aid and Political Conditionality, London, 1995, p. 1 f. 
de Feyter, K., The Prohibition of Child Labour as a Social Clause in Multilateral Trade Agree
ments, in: Verhellen E. (ed.), Monitoring Children's Rights, 1996, pp. 431-432. 
Umozurike, U.O., Tanzania and Intervention in Uganda, 20 AVR, 1982, pp. 301-313. 
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for the enforcement of Surinam's human rights obligations, and applied 
the clausula rebus sic stantibus, because this was deemed to be capable 
of producing direct and immediate effect. 

Agreements are noTnally entered into under certain conditions which 
could be express or implicit. These may be the expectations of the posi
tive existence of a conducive political environment such as democracy, 
respect of the rule o' law, and obseivation of human rights and individual 
freedoms, all of which together provide a fertile soil on which the agree
ment is to bear fruits. A drastic erosion of this fertile political topsoil by 
conscious act of the benefiting party may, however, excuse the obligated 
party to renege from its earlier promise, if this change of circumstances 
could be considered a fundamental one affecting the implementation of 
the agreement. This is the clausula rebus sic stantibus that is also reiter
ated by Articles 60 and 62 of the VCLT 2 5 7 and accepted by the Interna
tional Court of Justice in the Fisheries Case. According to the ICJ, inter
national law admits that a change ir the circumstances which determined 
the parties to accept: a treaty, if it has resulted in a radical transformation 
of the extent of obligations imposed by it, may under certain conditions 
afford the party affected a ground for invoking the termination or suspen
sion of the treaty. This principle, together with the conditions and excep
tions to which it is subject, has been embodied in Article 62 of the Vienna 
Convention on the Law of Treaties, which may in many respects be: con
sidered as a codification of existing customary law on the subject of the 
termination of a treaty relationship on account of circumstances2 5 8. 
Whether this change is fundamental or not is an objective issue. To ef
fectively excuse, it nust touch and concern material (factual) and legal 
issues, and not depend on the subjective interpretation of the situation by 
the party intending to renege. The clausula rebus sic stantibus aoplies 
mainly to long-term or perpetual agreements. 2 5 9 

With the independence of Surinam on 25 t h November 1975, the Nether
lands, the former colonial power, entered into a cooperation agreement 
for the development of the country. This agreement was to last between 
ten to fifteen years and the development assistance was worth 3.5 Billion 
Dutch Gilders. Five years later, the civil regime that took office at inde
pendence was overthrown, only tc be replaced by a brutal and repres
sive regime which suspended the constitution and ruled autocratically. 
Thereafter, many opposition leaders were arbitrarily arrested, summarily 
tried, tortured and executed. The government of the Netherlands reacted 

Weschke, Katrin, Ibidem, 2001, p. 162. 
Fisheries Jurisdiction (United Kingdom v. Iceland) Jurisdiction of the Court, Judgement, ICJ Re
ports 1973, p. 3 ff. 
For example 10-20 yeEirs, YILC 1966, (II), p. 259. 
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by suspending the cooperation agreement, pleading a fundamental 
change of circumstances and the introduction of conditions not condu
cive for the continued implementation of the agreement. At this time, 1.9 
Billion Gilders had already been disbursed by the Netherlands, and Suri
nam sought to claim the rest, a request which was turned down. The re
action of the Netherlands was an attempt to coerce Surinam to respect 
and observe its human rights obligations, in particular the right to life and 
freedom from torture, which are obligations erga omnes. 

While the suspension of agreements with human rights content is gener
ally not allowed, it follows therefore that measures taken as reaction to 
human rights violations should themselves not exacerbate the already 
precarious condition of the people. 2 6 0 So, it always creates a controversy 
when a humanitarian, or economic cooperation agreement meant for the 
benefit of the people is terminated because of the human rights records 
of a regime. Doehring's view is that, just like in time of war, the citizens of 
a given state share the fate of their government. Therefore, when every 
other condition for the enforcement of economic reprisals exists, it is of 
no avail to plead the situation of the poor masses as an excuse for 
abandoning the measure. This is because ultimately it is the people that 
would be the direct beneficiaries of a government's respect and observa
tion of human rights.2 6 1 The Netherlands supported its position with the 
fact that both countries had ratified the CCPR, the Articles 6,7 and 9 of 
which Surinam had clearly violated. Prohibition of murder and torture 
both represent obligations erga omnes, which may entitle another, 
merely on the basis of moral suasion, to take measures to call an intran
sigent government to order.2 6 2 However, this problem between the two 
countries was later to be amicably and politically resolved, and the Neth
erlands continued its aid programme for Surinam. 

3. The enforcement of human rights through the World 
Bank 

The World Bank Group 2 6 3 is an umbrella financial institution with purely 
economic goals. Initially, its decisions were hardly influenced by the ex-

Doehring, Karl, Die Durchsetzung volkerrechtlicher Verpflichtungen, ZaoRV, 1987, pp. 47-48. Ar
ticle 60 Abs. 5 Vienna Convention on the Law of Treaties. Simma, Bruno, Ibidem, 1970, p. 11. 
Linderman, H.H., Die Auswirkungen der Menschenrechtsverietzung in Surinam auf die Vertrags-
beziehungen zwischen den Niederlanden und Surinam, in: ZaORV, 44, (1984), p. 64, ff. p. 89. 
Doehring, Karl, Ibidem, 1987, p.4. 
Fillartiga v. Pena-lrala, Torture commited by an agent of the Paraguan government, the police, 
was considered an act of state and a violation of the states international human rights obligations, 
which enabled a United States court to assume jurisdiction. 
The IBRD, (International Bank for Reconstruction and Development), otherwise known as The 
World Bank, and The IMF (International Monetary Fond) are international financial institutions set 
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isting political situation in a country. This is because Article 4, Section 10 
of its agreement prohibits it from any sort of intervention in the political 
affairs of any nation. This, by implication, excludes intervention even for 
the sake of human rights.2 6 4 

However, in its offical relations with states, the World Bank has some
times been seen shewing interest in the human rights practice of a coun
try, especially if the violations of human rights have or are likely to have 
destabilising effects on the Bank's business in the receiver country. Con
cerned about the etfects of the political instability on the ability of the 
debtor state to repay or service the debts, account is sometimes taken of 
the political situation in the investigation of the proposals for any loan 
grant. 2 6 5 At the G-7 meeting in Paris, the group influenced the World Bank 
to postpone further examinations of new loans for the People's Republic 
of China, as a drastic measure against the government's killing of the 
Tianamen demostrators. 2 6 6 It is to be observed that this policy of linking 
human rights practice of a country to its qualification for credit guarantee 
is not applied inflexibly. Sometimes exceptions are made, as in the cases 
of apartheid South Africa and the b'utal regime of Chilean President Au-
gustino Pinochet, whose human rights record was in no way cleaner than 
Amin's. Curiously enough, the World Bank rejected the General Assem
bly's resolution demanding a suspension of credit guarantee to South Af
rica because of its official Apartheid policy, making it clear that only eco
nomic considerations and not pol tical factors are taken into account 
when considering any country's proposal for financing. 2 6 7 And in consider
ing the Chilean request for credit guarantee, the Bank made it known 

up after WWII at Bretton Woods mainly to finance the reconstruction efforts in Europe. The MIGA 
(Multilateral Investment Guarantee Agency), IFC (International Finance Corporation) and IDA (In
ternational Development Association) are later international financial institutions which compli
ment the activities of ths World Bank. Collier John / Lowe, Vaughan, The Settlement of Disputes 
in International Law, Oxford, 1999, p. 119, Footnote 165. IBRD Resolution No. 93-10 und IDA 
Resolution No 93-6 boti of 22 September 1S93. See also 34 International Legal Material p. 520, 
1995. Gold, J., The Rule of Law in International Monetary Fund, IMF Pamphlet No. 32), pp. 43-51, 
1980. 
UNTS 2, p. 134. Tomasevki, Katarina, Development Aid and Human Rights, London, 19J3, p. 61 
et seq.; Oestreich, Gabiele, Menschenrechte als Elemente der dritten AKP-EWG-Konvertion von 
Lome: Sanktionsinstrumente oder Zielvorgabe einer Entwicklungszusammenarbeit im Dienste des 
Menschen?, Berlin, 19JI0; Suchsland-Maser, Ulrike, Menschenrechte und die Politik multilateraler 
Finanzinstitute: Eine Untersuchung unter volkerrechtlichen Gesichtspunkten an den Boispielen 
der Weltbank, des Wat rungsfonds und regionaler Entwicklungsbanken, Frankfurt/M, 1999, pp. 10 
et seq. 
The Bank suspended sredit to Uganda in 1974 on the basis of the countries massive human 
rights violations. Marmorstein, Victoria, E., World Bank Power to Consider Human Rights Factors 
in Loan Decisions, Thei Journal of Internatic nal Law and Economics, vol. 13, 1978, p. '28. (pp. 
113-136). Kneller, Robert, W., Human Rights, Politics and the Multilateral Development Banks, 
Yale Studies in World Public Order 6, 1979/80, p. 421 (pp. 361-428). 
Gillies, David, Human Rights, Governance and Democracy: The World Bank Frontiers, 1 'i NQHR, 
1993, p. 21 (pp. 3-24). 
UN Doc. A/Res/2105, (XX), UN GAOR 21 s t session, C4 (1645 , h Meeting), p. 318, 1965. 
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that it does not allow political factors or events to influence its decisions, 
unless it is established that they have direct and obvious effects relevant 
to the World Bank. 

4. The enforcement of human rights through the ILO 
The aim of the ILO is to establish acceptable working conditions for 
workers all over the world. This lofty goal cannot be realised without the 
effective implementation of human rights. To this end, many of the ILO 
provisions contain human rights elements. The violation of the minimum 
standard for the treatment of workers is not only a violation of the work
ers' rights, but also constitutes a breach of the economic rights of states 
parties who abide by the treaty standard. Exploitative child or prisoner 
labour reduces production costs and means unfair competition for other 
states, the products of which are more expensive and less competitive. 
The carpet industries in Pakistan and India indulge in these practices 
most. Some cheap industrial goods from China are also believed to be 
the products of the labour of prisoners. Because of the cross-border ef
fect of inhumane labour exploitation, the affected individual, the state or 
states sharing the repercussion, and the designated organ itself can all 
institute a claim against the accused state. Prison is a place meant for 
rehabilitation and reformation. Exploitation of the services of prisoners for 
economic purposes without direct or commensurate remuneration does 
not accord with the inherent dignity of the human person. 2 6 8 

Aside from states' periodical reports as envisaged under Art 19 Ve, 22 
and 23 of the 1919 ILO Convention, there also exists a method of judicial 
enforcement of human rights under the ILO regime. Under Article 26, 
each state party can initiate a complaint against another state. But this 
could also be initiated suo motu by the Administrative Organ or on the 
basis of a communication by an aggrieved party. A quasi-judicial fact
finding committee would then be established under Article 24 for the pro
ceedings. Curiously however, after all the processes, the only sanction to 
be meted out to the guilty party is the publication of the findings. There is 
not even the possibility of supervising an effective implementation of the 
recommendations of the committee. 2 6 9 Thus, the ILO, though it espouses 

Human rights standards include Article 10 IPCPR; ILO Minimum Age Convention (No 132) 26 
June 1973, Article 32 of the Convention on the Rights of the Child, 20 t h November 1989. Brownlie, 
Ian (ed.), Basic Documents on Human Rights, 3 r d Edn, Oxford, 1992, p. 182. Alston, Philip, Im
plementing Children's Rights: The Case of Child Labour, 58 Nordic Journal of International La
bour, 1989, pp. 35-53; Slavery and Slave-Like Practices- Respect of the Working, Group on Slav
ery in its 12 t A Session, UN Doc E7CN.5/Sub 2/1987/25 pp. 8-9. 
Leary, Virginia A., Lessons from the Experience of the International Labour Organisation, in: 
Alston, Philip, (ed.), The United Nations and Human Rights: A Critical Appraisal, Oxford, 1992, pp. 
580-619. 
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the observation of fuman rights by states, does not have an effective 
mechanism for the implementation. 

5. Diplomatic recognition as an instrument for securing a 
state's respectt and promotion of human rights 

When the United Nations was established, there were 51 states. Today, 
however, 189 members make up the World Body. If the fury of national
ism and the flame of self-determinalion that fan the agitation for the crea
tion of new states are not tamed, tne number of states in the world will 
keep increasing. Land is finite. The states do not emerge from nowhere. 
They are excised from existing states, which are forced to cede part of 
their territories to the new entities. The attributes of statehood are a de
fined territory, a permanent population, and a government that effectively 
exercises authority and control over the population within the geographi
cal area or a substantial part thereof. In spite of the exhibition of :hese 
attributes, an entity does not start enjoying its international personality 
without the formal recognition of the most important world bodies and a 
substantial number of existing states.2 7 0 It is recognition that equips a 
state with the capacity to enter into relations with the other states.2 7' 
Without it, a state cannot carry out its international obligations and enjoy 
the rights, respect and privileges accorded to other sovereign nations. 
Because recognition is so important, the recognising states sometimes 
attach conditions before welcoming the new state or regime. One of such 
conditions could be a state's avowal to respect and observe human 
rights. A common policy adopted by the EU at the wake of the "all of 
communism in Eastern Europe and the splintering of the former Soviet 
Union was the requirement of the emergent states to respect the provi
sions of the United Mations Charter and the commitment of the states to 
the Final Act of Helsinki and the Charter of Paris, especially with regards 
to the rule of law, democracy and h jman rights.2 7 2 

In the case of Biafra, ft e recognition by Tanzania, Gabon, Ivory Coast, Zambia and Haiti was not 
availing. None of them was a powerful player in international politics. Again, the leading p ayers in 
international politics such as Britain, the USA and, curiously, the former Soviet Union, were not 
only opposed to the existence of Biafra as a sovereign entity, but worked assiduously to scuttle 
the striving. See also Ijalaye, David A., Was Biafra at Any Time a State in International Law? 65, 
AJIL, 1971, pp. 551-553. 
Crawford, James, The Criteria for Statehood in International Law, 48 BYIL, 1976/77, pp. 93-182. 
Klein, Eckart, Die Nichtanerkennungspolitik der Vereinten Nationen gegeniiber den in de Unab-
hangigkeit entlassenen sOdafrikanischen Homelands, 39 Za6RV, 1979, p. 469-495. 
Guidelines on the Recognition of New States in Eastern Europe and in the Soviet Union; pub
lished in 31 ILM, 1992, p. 1486 f. 
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Recognition is a unilateral act which becomes effective with the knowl
edge of the recognition by the recognised state. 2 7 3 Recognition implies 
that the state granting it accepts the personality of the new state, with all 
the rights and duties that international law prescribes for both of them. 2 7 4 

It is not retractable.2 7 5 So if a state after the recognition begins a system
atic violation of human rights, the recognition would not be withdrawn or 
terminated. It only terminates with the dissolution of the legal personality 
of the recognised state. 2 7 6 Therefore, recognition is not an effective in
strument available to states for securing another state's respect and ob
servation of human rights. A state's promise on which the recognition 
was based could be broken a day after the recognition, and this will have 
no effect on the already given recognition. 

6. Refusal to comply with an extradition agreement as a 
means of enforcing states' human rights obligations 

If the returnee is to face inhumane treatment like torture, death or other 
types of political or religious persecution in the requesting state, extradi
tion is refused by most requested states. Non-delivery of the person 
sought denies the requesting state the possibility of implementing its 
human rights violation on the accused. This has been affirmed by the 
European Court of Human Rights in the Soering Case. 2 7 7 The applicant, 
the German Jen Soering, and his American girlfriend were accused of 
murdering the girlfriend's parents in America, and thereafter escaping to 
England. They resisted extradition from the United Kingdom to the 
United States because of the likelihood of the imposition of the death 
sentence upon them by the United States justice system and the receiv
ing of inhumane and degrading treatment. With the imposition of such 
sentences, the United States would be violating Article 3 of the EHRC. 
An argument was also made about the need to maintain the European 
Ordre Public, which prohibits extradition to an unsafe state. 2 7 8 The Euro
pean Court of Human Rights refused the extradition application because 

Resolution Concerning the Recognition of New States and New Governments, 1936, published in: 
30 AJIL, 1936, Supplement, p. 185 f. 
Article 14 Charter of the American States from 3o.4.1948, UNTS, 119, p. 48. 
The irretractability of recognition was demonstrated in the case of the Benin Republic (formerly 
Republic of Dahomey) which, hopeful of economic support in the form of development aid, ac
corded the former German Democratic Republic diplomatic recognition. When this help was not 
forthcoming, however, the state attempted to withdraw the recognition. This attempted withdrawal 
was deemed ineffective. 
The recognition accorded the Republic of Biafra by the five recognising states terminated with 
Biafra's cessation as a sovereign state independent from Nigeria. 
Boczek, Boleslaw Adam, Historical Dictionary of International Tribunals, Metuchen, New York, 
London, 1994, pp. 194-196. 
Soering v. United Kingdom, 11 EHRR, 1989, 439. 
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of the cumulative impact and effect of the death row phenomenon on the 
applicant. However, after receiving a reassurance from the United States 
justice department that no such sentences as those feared would be im
posed, and that even if a death sentence were to be imposed, it would 
not be carried out, Eiritain extradited Soering to the United States where 
he was sentenced to life imprisonment, while the girlfriend received a 
sentence of ninety years imprisonment as accessory to the murder of her 
parents. 

Similarly in the case of Ng v. Canada, the United Nations Human Flights 
Committee decided that the extrad tion from Canada to the U.S.A. of a 
person who is, with all likelihood, certain to face the death sentence is a 
violation of Article 7 of the CCPR.* 9 In Short v. Netherlands2 8 0, the High 
Court decided against extradition because of the certainty of death in a 
gas chamber. In the Short Case, there was an extradition agreement be
tween United States of America and The Netherlands. Short was an 
American soldier who killed his wife* during a family altercation. Because 
of the NATO Status of Force Agreement, he was supposed to be handed 
over to the USA authorities for trial and punishment in the United States. 
The Netherlands, having signed the 6 Protocol to the EHRC which pro
hibits death sentence, declined to extradite Short to face trial in the USA 
on the grounds that, "in view of tries great importance which must be at
tributed to the right not to suffer the death penalty, the weighing of the 
various interests in this case must inevitably result in a decision in 
Short's favour".2 8 1 In Finucane v. McMahan, the Irish Court refused extra
dition on the basis that the accused was likely to suffer persecution and 
violation of his human rights in the requesting state. However, the refusal 
should not be based on any flimsy excuse of violation of human rights, 
such as brief detention. It must be shown that the human right under 
threat of violation is fundamental and raises the issue of erga omnes or 
jus cogens, e.g. torture. If the feeir of violation of fundamental human 
rights of an accused is well founded, extradition ought necessarily be re
fused. 2 8 2 

The period since V/orld War II may be regarded as the age of rights, 
since every agreement, including those not primarily concerned with hu
man rights, is now interpreted in the light of its human rights implications. 
This is given more impetus by Article 30 I of the VCLT, which gives hu
man rights a prime place among other treaties. Also, the combined ef
fect of Articles 55 (c) and 56 of the UN Charter, that demand the coop-

Communication No. 469/1991, (1993), ILM 98, p. 479 ff. 
89 ILM, (1990), p. 1375 ff. 22 NYIL 1991, p. 432 ff. 
22 NYIL, (1991), p. 433. 
Weschke, Katrin, Ibidem, 2001, pp. 172-177. 
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eration of states individually and collectively with the United Nations in 
the promotion and protection of human rights, makes it imperative on 
states not to do anything that could contribute or aid any state to violate 
human rights. Therefore, extradition ought generally to be refused if the 
requested state has a reason to believe that the extradition is for pur
poses of persecution, or if there is a substantial ground for believing that 
the person sought will not receive a fair trial in the requesting state. 2 8 3 

The refusal to comply with an extradition request is just one way of deny
ing a state the possibility of violating a person's human rights. 

7. Denial of immunity as a means of enforcing a state's 
human rights obligations 

States can also enforce, albeit indirectly, the obligations of another state 
to respect and ensure human rights by refusing to accord the act of the 
state in violation of human rights the deserved recognition. Act of state 
and political question doctrines are always defeated if a state's act con
stitutes an internationally wrongful act. An act of state is normally recog
nised as valid and is accordingly given full effect and validity by other 
states. The act of state has always been a venerable defence by states 
against acts committed in their own territories. The doctrine of act of 
state requires courts of one nation to refrain from ruling on or providing 
relief for acts undertaken by another nation in its territory. Underpinning 
this doctrine are the notions of sovereignty of nations and international 
comity.2 8 4 However, the act of state doctrine is not an effective instrument 
barring relief to victims of human rights violations. States are prevented 
from using the act of state and the political question doctrines as a 
wicked shield, but as a shield of honour to protect vital state policies of 
which human rights violations cannot be part. The problem, however, is 
how to treat these acts when they brazenly violate international human 
rights. Should other states refuse the act of state any recognition, or treat 
it with the respect deserving of other acts of states as a matter of recip
rocity? It is acceptable that such acts of state that run counter to the na
tional Ordre Public or the general/community interest could and should 
be denied recognition. Plea of violation of the international Ordre Public 
is a legitimate excuse for refusal to respect a foreign act.2 8 5 The contents 
of the international Ordre Public, which an act of state should not violate, 

Third Restatement of the Law, The Foreign Relations Law of the United States, Vol. 1 §§ 1-488, 
May 14, 1986, §476, Comment h, p. 571. 
Underhill v. Hernandez, 168 US 250, 1987. 
Dahm, Georg / Delbrtick, Jost / Wolfrum, Rudiger, Volkerrecht, Vol. I. Die Volkerrechtssubjekte, 
2nd. Edn. Berlin, 1989, p. 491. Rambaud, Patrick, International Law and Municipal Law: Conflicts 
and Their Review by Third States, in: 10 EPIL, 1987, p. 257-262. 
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are jus cogens, erga omnes obligations, international crimes and crimes 
against humanity. While it remains debatable whether the whole of hu
man rights forms part of jus cogens or obligations erga omnes, certain 
norms have emerged to be so recognised, and these include torture, 
genocide, slavery and racial discrimination. Any act of state that violates 
these norms should as a sign of protest be denied due effect and validity. 

In tune with its democratic ideals and liberalism, the USA seeks to pro
mote and encourage, as may be deduced from its expressed foreign 
policies, the increased respect and observation of human rights by other 
states. 2 8 6 Because many victims of human rights violations are unable to 
seek relief in their respective countries, some foreign courts, such as the 
USA, through its Alien Tort Claim Act, help to enforce a legitimate claim 
of a victim of human rights violations against his government. The Alien 
Tort statute provides that: "The district court shall have original jurisdic
tion of any civil action by an alien for a tort only committed in violation of 
the Law of Nations or a treaty of the United States"2 8 7. This Act provides 
succour for those who are able to get in and make the claim or have 
competent relations to act on their behalf. The condition for such applica
tions are; a) the applicant must be an alien and not a citizen of the United 
States; b) the action must be for settlement of damages; c) the action 
must be taken for violations of either the Law of Nations or (d) a treaty of 
the United States. Because of the acceptance of international human 
rights as part of general international law, a violation of any of the rights 
resulting in damages is claimable in any of the United States. In cases 
not involving human rights violations that could be grouped under jus co
gens, erga omnes obligations or international crimes, such as torture, 
murder or officially sponsored racial discrimination, the action against the 
state rarely succeeds. In Banco Nacional de Cuba v. Sabbatino, the act 
of state doctrine was successfully pleaded as defence of the state, to bar 
a review of a nationalisation exercise. Also in Dreyfus v. Finck, the court 
rejected such a private claim against the state on the basis of the exclu
sive right of a state to treatment of its citizens2 8 8. But in the Filartiga v. 
Pena Irala, a US Court rejected the defence of act of state doctrine made 
by the Paraguayan government in a case of torture committed by its offi
cial in violation of international human rights law. This decision was not 
based on any bilateral agreement between the two countries, but on the 
recognition of torture as a violation of Paraguay's obligation to take uni-

Foreign Assistance Act of 1961, Section 502 B (a). Cohen, Stephen B., Conditioning US; Security 
Assistance on Human Rights Practices, 76 AJIL, 1982, pp. 249 250. 
Alien Tort Claims Act 28 U.S. C § 1350). 
Sabbatino Case: 376 J.S 398, 1964; Dreyfus Case: 534 F. 2, 24, 31 (2 n d Cir. 1986). 
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lateral actions to defend human rights as enshrined in the UN Charter Ar
ticle 56™ 

The case of Pinochet (former President of Chile and Senator for Life) is 
the most controversial case in the vexed issue of state immunity, act of 
state and the doctrine of political question in recent times. On the basis 
of acfa iure imperii (imperial order), no state ought be subjected without 
its consent to the jurisdiction of a foreign court in any act relating to its 
official capacity. But if the state acts in relation to a private contract, e.g. 
awarding a contract for road construction or violating parking rules and 
getting fined, it will, just like any private person, be deemed to have 
dropped its official garb, and the doctrine of acta iuris gestionis will apply. 
Exceptions to the state immunity are fiscal or commercial activities en
tered by a state. 

Before the Pinochet saga, cases like Filartiga v. Pena Irala and Letelier 
v. Republic of Chile etc. had already started piercing the veil of state im
munity in relation to acts violating human rights. The facts of Pinochet's 
case are very sobering, and validate all the other pronouncements that 
the cloak of office does not provide protection from the consequences of 
criminal acts that constitute internationally wrongful acts. Pinochet seized 
power by assassinating the communist-leaning President Allende, and 
thereafter ruled dictatorially for 17 years, during which he committed nu
merous human rights and humanitarian atrocities. He later restored de
mocracy in the country. But this was after he had secured for himself, 
under the Constitution, the position of Senator for Life, which conferred 
on him immunity at home and, he hoped, abroad. 2 9 0 On the basis of im
munity ratione tempore, every serving head of state enjoys immunity 
from criminal prosecution for offences committed during his term of of
fice. Nonetheless, Pinochet was arrested during a private visit in Britain 
for medical examination on October 17 t h 1998. This was the result of an 
arrest warrant issued by the Spanish government requesting Britain to 
arrest and extradite him to Spain to answer for the atrocities committed 
against Spanish citizens during his time in power. The protest of the 
Chilean Foreign Minister to secure his release by pleading his immunity 
was rejected. After reviewing the request made by the Spanish govern
ment, the House of Lords decided that the ratification of the Convention 
against Torture and other Inhuman and Degrading Treatments by the 
three countries involved made the alleged offence of torture, murder and 
inhuman and degrading treatment against the Senator for Life an interna-

See also Letelier v. Republic of Chile, 488 F. Suppl. 665 (D.C.D.C. 1980) 502 F. Supp. 259 for the 
murder of the Letelier by persons suspected of acting at the behest of the Chilean secret agency. 
Nelson v. Saudi Arabia, 923 f. 2.d (11 Circ. 1991) for torture. 
Aborh-Odjidja, E., The Pinochet Saga, in: West Africa, 9-12 t h November 1998, p. 812. 
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tionally wrongful act with jus cogens character applicable to them, and 
entitled each to demand from the other the respect and observation of 
the provisions of the conventions.™ Torture is also an offence outlawed 
by Article 5 of the UDHR and Artie e 7 of the CCPR. Immunity is a cloak 
of office. It is the office, and not the person that occupies it, that is re
spected and protected. Article 32 [2) of the Vienna Diplomatic Conven
tion, incorporated by the British Diplomatic Act of 1964, grants immunity 
to a serving sovereign, head of state and head of a diplomatic mission. 
When they leave office, the immunity ends. Immunity, however, is a 
shield extended only to acts of state and not to private criminal acts of 
the person seeking the immunity. The question that arises is such: What 
happens when torture or other obnoxious and horrendous acts are de
fended under the pretences of ofllce? Should the author be excused? 
Normally, an act of state would serve a general or community interest. 

A stable and focus;ed government that is not unnecessarily distracted 
functions in the interests of the people. Does the torture or killing of re
gime critics (irritants) serve this general interest? Did Pinochet under
stand the mass torture and killing to be furthering the general interest or 
his own? This is a difficult question. To the former Head of Stale and 
Senator for Life, he was acting in defence, according to his perception, of 
the Chilean constitution and serving the general good of the people. The 
immunity of serving heads of state and the outlawing of torture and state 
sponsored murder, especially of a massive scale, are jus cogens norms, 
and all peremptory norms enjoy equal hierarchy. In resolution of :he di
lemma, it was held that with the ratification of the Convention Against 
Torture (CAT), a state recognises the international character of the crime 
as well as its jus cogens and erga omnes implications. This recognition 
implies the divesting of all immunities of any future violator of the norm. 
Along this line, the House of Lords doused every doubt, stating that 
when a state's action borders on international crime, immunity is denied 
and the plea of act of state will be of no avail. 2 9 2 The EU President, the 
UN High Commissioner for Human Rights and many EU heads of state 
hailed the decision as capable of strengthening a state's obligation to re
spect and ensure human rights.2 9 3 

The Convention Against Torture and other Inhuman and Degrading Treatment from 1C.12.1984 
(GAOR, 39 t h Session, Resolutions, p. 197). The effective date of application of the Convention in 
the three countries are: United Kingdom on the 8.12.1988; Spain on the 21.10.1987, and Chile on 
the 30.10.1988. 
38 ILM 581 (1999); 37 ILM 1302 (1998); 38 ILM, 430 (1999). 
Frankfurter Allgemeim; Zeitung, 3.3.2000. Weschke, Katrin, Ibidem, 2000, pp. 257-259. Haulller, 
Ulf, Der Fall Pinochet: Das Vdlkerrecht aul dem Weg zu einem effektiven internationalen Men-
schenrechtsschutz, in: MenschenRechtsMagazin, 1999, pp. 96-105. However, on account of his 
failing health, Pinoche: was later released and flown back to Chile. 
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8. Publicity as an instrument for the enforcement of human 
rights 

Evil shies away from the light because it fears exposure. Therefore, 
through publicity and open "mobilisation of shame", actions of certain 
governments that still strive to be respected in the comity of nations may 
be controlled and their excesses reduced. Professor Klein was right 
when he expressed the view that, "publicity is one of the most powerful 
weapons in the struggle for the respect of human rights".2 9 4 

Where a state is alleged to be violating the human rights of its subjects, 
but not in such a massive scale as to warrant military intervention, other 
states may seek to positively influence the actions of the author through 
open condemnation or subtle exhortation. There is no rigid rule concern
ing this at diplomatic level. Publicity as a method of enforcement of a 
state's human rights obligations means a conscious publishing of the 
human rights violations of a state. Publicity here is a generic term, which 
can manifest in communication before an international organ against a 
state for its human rights violations, diplomatic protest note, and open 
criticism (written or oral) of another state's human rights policies. Any 
conduct or statement which inheres from the complainant to the violating 
state without the knowledge of a third party is quiet diplomacy. However, 
once the conduct or statement is made known to third parties and is di
vulged to the public (especially the Press), it ceases to be secret or quiet, 
but open criticism, which may hurt the image of the intended state and 
may distort the bilateral relationship between the two states. Before 
openly criticising another state for its human rights records, a state 
weighs up what it stands to gain or lose by taking such steps. This leads 
to an unfortunate politicisation of human rights, to the detriment of the 
people it is intended to serve. Moreover, unless the criticism is likely to 
be followed with economic, diplomatic/political and military conse
quences, it will merely generate an unnecessary fuss without positively 
changing the situation. The risk of reducing such hallowed requirements 
as the respect and observation of human rights to selfish instruments of 
attack against only enemy states and instruments for the furthering of in
terests other than the human rights needs of the individual, has made the 
establishment of a common arena for dispassionate allegations against 
another state a welcome development. The United Nations Human 
Rights Committee, the proceedings before the United Nations Human 
Rights Commission under Resolution 1215 of 1967 and Resolution 1503 

Klein, Eckart, Some Thoughts on Preventive Protection of Human Rights, in: Klein, Eckart, (ed), 
The Institution of a Commissioner for Human Rights and Minorities and the Prevention of Human 
Rights Violations, Berlin, 1995, pp. 9-13. 
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of 1970, and the different Human Rights Commissions of the AHRC, 
ACHRP and the European Human High Court for Human Rights all serve 
to form a conducive arena for a legitimate presentation of any allegation 
against a state for its human rights violations.2 9 5 Unfortunately, however, 
states are reluctant l:o utilise these mechanisms against one another. 

World-renowned human rights NGOs, such as Amnesty International, 
Shelter International and Africa Watch, can also express scathing resports 
on states' conduct. Some states, fearing this exposure, will try the best 
they can to avoid notoriety in their human rights conducts. Some grass-
root organisations (such as Civil Liberties Organisation of Nigeria, Liber
tarian Institute of N geria etc.) because of their presence at the scene, 
have the advantage of documenting in a revealing way a state's human 
rights activities. The importance of :heir work lies mainly in the represen
tation of victims of human rights violations, the offering of humanitarian 
or legal help for the victims or their families, the internationalisation of 
governments' human rights violations, the moral criticism or support of 
government actions in the field of human rights, and the effective lobby
ing for human rights friendly policies of the government.2 9 6 These local 
activists often do their work at very high risks to their own lives ami per
sonal comfort. To minimise these risks, further publicity of these works in 
an international forum is required, so as to create a sense of 'no place to 
hide' in the psyche of those governments which perpetrate human rights 
atrocities. 

However, without the desired structural set-up, such as a social eco
nomic and political framework, the realisation of human rights presents 
even for the most determined and benevolent government a most difficult 
task. Human rights, as is general y observed, are best realised under 
certain conducive conditions, the most important being democracy, a 
core element of wh ch is an acceptable constitution that defines and de
limits the powers of the different organs of the government. It is the con
stitution that structures these organs to serve as checks on one another, 
forestalling the manifestation of any tyrannous excesses. The constitu
tion itself is an announcement to the world of the conditions under which 
the state runs its affairs and expects to be judged. This exposes the gov-

Opsahl, T„ The Human Rights Committee, in: Alston, P. (ed.), The United Nations anc Human 
Rights: A Critical Appraisal, 1992, p. 409 f. Nowak, M., Country-Oriented Human Rights Protec
tion by the UN Commission and its Sub-Commission, Netherlands Yearbook of International Law, 
1991, p. 39. 
Scoble, Harry M., Hunan Rights Non-Governmental Organisations in Black Africa: Thuir Prob
lems and Prospects in the Wake of the Barjul Charter, in: Welch, Claude E. / Meltzer, Ronald I. 
(Eds.), Human Rights and Development in Africa, Albany, 1984, p. 177. Welch, Claude E., Pro
tecting Human Rights in Africa: Roles and Strategies of Non-Governmental Organisations, Phila
delphia, 1995. 
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eminent to criticism whenever the standard is not being met. Democracy 
sensitises the government to public opinion and pressure from the inside 
and outside. 

While democracy may not be a panacea for all human rights violations, it 
is the most recognised system of government, possessing those re
splendent qualities which offer the most reliable guarantee of human 
rights for the individual. There is hardly a single democracy of which the 
human rights record falls among those of the worst cases in the world. 
And there is no other system of government outside democracy of which 
the human rights record ranks among the best. Thus, in deliberations as 
to the application of quiet diplomacy or open criticism to confront human 
rights violations, the nature of the regime must be considered. The sign
ing and ratification of human rights conventions, while commendable, do 
not in themselves guarantee these rights. In some instances, these offi
cial acts are seen as mere rituals for image laundering. An insensitive 
autocratic regime with a blatant disregard for international opinions, and 
which holds on to power by force of arms, is never affected by any nega
tive publicity generated by its actions, and sometimes may even be 
amused by such controversies, as was Idi Amin when he learnt of some 
European papers' likening of him to a Hitler in Africa. 

The effects of publicity or quiet diplomacy on the enforcement of state's 
human rights obligations are sometimes difficult to assess. Some dis
creet advice may at times be more effective than an open scolding with 
somewhat dubious intentions. As an African proverb would say, "disgrac
ing a king is worsethan killing him". An embarrassing discrediting propa
ganda, solely aimed at publicising negative human rights records of a 
particular state, may harden the regime, isolate it and make it impervious 
and resistant to change. The so-called "mobilisation of shame", if not dis-
traughtly handled, may turn out to be counterproductive. Achieving the 
desired result in positively influencing a state's response to criticisms on 
its human rights records requires a delicate balancing of publicity and 
quiet diplomacy. Partsch considered this situation in the light of the offi
cial practice of the UNESCO and the United Nations Human Rights 
Committee, and concluded that the UNESCO method, with its secret 
proceedings, appeals more to states, who are then more open and frank 
in the discussion of their actions. The views are communicated only to 
the accused state, providing a basis for frank discussion and the chance 
to review without any external pressure or embarrassment its human 
rights policies, whilst at the same time preserving its image. 2 9 7 

Partsch, Karl Josef, Stille Diplomatie Oder Publizitat bei effektiver Forderung von Menschenrech-
te, In: Klein, Eckart (ed.), Stille Diplomatie Oder Publizitat, Berlin, 1996, pp. 135-138. 
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There is no need to provoke tense and hostile relationship between 
states by shooting a sparrow with a canon. As a response to isolated 
human rights violations, it is very advisable to engage the state in a quiet 
but frank discussion, persuading it to change the situation and resist the 
temptation of further violation. But if the violation is open, deliberate, 
consistent, widespread, massive and horrendous, it would be a case of 
the facts speaking for themselves, and the level of decency may be 
transgressed to speak ill of the regime that engages in such atrocities. 
The progress made in information technology has reduced the world to a 
global village. Only minutes now separate events taking place in one part 
of the globe from the rest of the world. Images of torture, public execu
tion, genocide and other forms of human rights violations transmitted to 
us through the electronic media allow us to experience this almost at 
first-hand, and help in mobilising public opinion to bear on the responsi
ble world bodies, organisations and governments to undertake s;ome-
thing to ameliorate the agonies of these distant suffering people. It is a 
serious diplomatic misfortune to be* held low in the opinion of the world 
community and each state, whatever its pretences to the contrary, tries 
to avoid this. Herein lie the fruits of publicity, if it be tactfully utilised. 
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Chapter Six 
Judicial Enforcement Of States' Obligation To 'Re
spect And Ensure' Human Rights 
Generally, the judicial enforcement of international obligations raises two 
questions. First is the issue of jurisdiction of the respective international 
court to handle the matter, and second is the problem of respect and ob
servance and enforcement of the court's decisions. Most states do not 
freely submit to the jurisdiction of the ICJ. To be active, the respective 
states in the matter must give their consent: "The jurisdiction of the court 
comprises all cases which the parties refer to it and all matters specifi
cally provided for in the Charter of the United Nations or in treaties and 
conventions."2 9 8 Nonetheless, a case can still be referred to the court uni
laterally without the consent of the other party if both states are parties to 
a unilateral or multilateral treaty which confers compulsory jurisdiction on 
the ICJ. 2 9 9 Even the requirement by Art 36 UN Charter that the Security 
Council, "should take into consideration that legal disputes should as a 
general rule be referred by the parties to the ICJ", has been interpreted 
in the Corfu Channels Case not to be mandatory, but a mere recommen
dation. 3 0 0 This can, however, bring about serious deadlock, for example in 
the Nicaragua Case. Here, the USA, after submitting to the jurisdiction of 
the ICJ, refused after the judgement any further participation.3 0 1 The In
ternational Court of Justice has no territorial locality. Its jurisdiction is lim
ited to the international plane. The principle of state immunity, non
intervention in domestic jurisdiction of a state, freedom of contract and 
the consensual nature of the proceedings before international tribunals, 
e.g. Article 36 of the ICJ Statute, not only raise the problem of jurisdic
tion, but also that of the enforcement of the judgements. In the Monetary 
Gold Case 3 0 2, the ICJ reiterated that it cannot adjudicate upon the inter
national responsibility of any state without the state's consent. To do so 
would run counter to an established principle of international law embed
ded in the Statute of International Court of Justice. 

Art. 36 para 2, St. of ICJ. 
Case concerning Questions of Interpretation and Application of the 1971 Montreal Convention, 
arising from Aerial Incidents at Lockerbie (Libya v. United Kingdom; Libya v. United States of 
America), ICJ Report, 1993, pp. 3-114. Case concerning Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide (Bosnia Herzegovina v. Yugoslavia) ICJ 
Report, 1993, pp. 3-325. 
Collier, John / Lowe, Vaughan, Tfie Settlement of Disputes in International law; Institutions and 
Procedures, Oxford, 1999, pp. 132-6. 
Bernhardt, Rudolf, Die gerichtliche Durchsetzung volkerrechtlicher Verpflichtungen, ZaoRV, 1987, 
pp. 19-20. 
ICJ Reports, 1954, p.32. Corfu Channels Case, ICJ Reports, 1947/48, p. 15. 
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Like municipal courts, the sole duty of international tribunals is to pro
nounce judgements. Enforcement of the judgement is hardly a matter for 
the courts. No international court has a repertoire of enforcement proce
dures, as do neither do the Statute of the ICJ nor its Rules of Procedure. 
However, Art. 94 of the Charter, which mentions enforcement, does not 
even contemplate judicial enforcement, and the existence of right to veto 
that is politically exercised by the permanent members of the Security 
Council for themselves and their allies, robs this provision of the desired 
effect. 

The enforcement of a state's undertakings to observe its human rights 
obligations is closely and directly interwoven with the enforcement of any 
other of its international obligations arising from general principles of in
ternational law, treaties or judicial pronouncements or arbitral awards. 
Like any other obligations, the judicial enforcement of international hu
man rights obligations presents two hurdles: competence of the adjudi
cating court or tribunal to deliver binding judgement, and the issue of ef
fective implementation. Ordinarily, the principle of reciprocity guides 
states and enables Ihem, with the help of municipal courts, to implement 
the judgements obtained from a tribunal that do not have territorial juris
diction in the state. This works bettesr with the enforcement of commercial 
arbitration awards, which lifts the veil of immunity of a state.3 0 3 

By judicial enforcement of state's human rights obligations is meant a 
process of ensuring the implementation of a collective guarantee under
taken by all states parties to a human rights treaty. Because of the rec
ognition of human rights instruments as establishing an objective order, 
the claimant state is; seen not as pursuing its own intrinsic interests, but 
acting as a watchdog for the protection of the community interest inher
ent in this order. The state need not necessarily be injured in its interest 
by the defendant's violation of an international obligation, but wi:h the 
application it is seen as defending the general/community interest which 
inheres from each state's pledge to the others to realise the human rights 
of its own subjects. This promise raises the question of how best to 
guard the guardian, how to ensure that the custodian of the rights does 
not violate them; and how to make sure that those who exchanged those 
princely pledges keep the faith. Because of the non-involvement of spe
cific interests of the claimant state and the eventual pursuit of the proc
ess as an international actio popularis, the earlier coinage, "state com
plaints", has been dropped in favour of a more neutral expression, 
"communication from states", in order to de-emphasise any judicial char-

Jennings, Robert (Sir), The Judicial Enforcement of International Obligations, in ZaoRV, 1987, pp. 
3-15. 
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acter of the remedy. In spite of the noticeable denudation of the abso
lute sovereignty of states by human rights instruments, each state is still 
wary to demystify any other state before its own citizens through claims 
of human rights violations. If ever it does, such "communications from 
states" are never confrontational, but as cordial as possible. Initially, the 
procedure of the CCPR with regards to communication from states re
sembled the procedure under the general diplomatic protection where 
cordiality and friendly relationship play a greater role in resolving dis
putes. Because the provisions for the enforcement under the convention 
is inherently not exhaustive, but inclusive, other methods of dispute set
tlement recognised by general international law are sometimes resorted 
to. This includes, of course, diplomatic settlement. In fact, an already ini
tiated communication could at any stage be terminated and settlement 
sought diplomatically, and vice- versa. 

While individual complaints/petitions are optional or require the special 
submission of accused states, communications from states are manda
tory, and do not require such extraordinary consent of the accused 
state. 3 0 5 The European Human Rights Court has within the last five dec
ades established itself as a relevant instrument of protection of humans 
rights, to which, since 1998, even individuals can directly apply. The 
American system is not as old or as effective. In Africa, because of the 
lack of a human rights court, reliance is placed on the Human Rights 
Commission, which as an inferior organ to the Assembly of Heads of 
States and Governments makes it more a political than a judicial organ. 
On a happy and consoling note, the Assembly of Heads of States and 
Governments of the OAU during their annual meeting in Ouagadougou, 
Burkina Faso, on 9 t h June 1998, gave their blessing to a Draft Protocol 
for the Establishment of an African Court of Human and Peoples' 
Rights. 3 0 6 It is hoped that this will not turn out to be a mere ritual, aimed 
primarily at bringing the Banjul Charter in tune with the other regional 

Partsch, Karl Josef, Human Rights, Interstate Disputes, in: Wolfrum, Rudiger (ed.), United Na
tions: Law, Policies and Practice, Vol. I, 1995, p. 612 f. 
Human rights regimes with mandatory provisions are the Convention for the Elimination of Racial 
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Pact for Civil and Political Rights, Art. 41 and the American Human Rights Convention are op
tional. In fact in the American case, the need to avoid a political confrontation was behind making 
communication from states optional. The International Covenant on Economic, Social and Cultural 
Rights limits its implementation only to a system of reporting and does not provide for communica
tions from states or petitions from individuals. 
Krisch, Nico, The Establishment of an African Court on Human and Peoples' Rights, in: 58 
ZaoRV, 1998 p. 713 ff. Quashigah, E.K., The African Court of Human Rights: Prospects, in Com
parison with the European Court of Human Rights and the Inter-American Court of Human Rights, 
in: The African Society of International and Comparative Law (ed.), Proceedings of the 10 t h An
nual Conference, 3-5, August, 1998, pp. 59-69. 



Obasi: Enforcement of Stsite Obligations to Respect and to Ensure Human Rights 117 

human rights regimes with supranational courts for the protection of hu
man rights. 

Judicial enforcement of human rights by states against one another is 
rare. States' acts are determined in the first instance by political and 
economic considerations, and only inter alia by notions of justice: and 
law. If the state against which a claim is to be made is a big power, a ma
jor supplier of essential resources or a principal trading partner, misgiv
ings about the effect on other essertial relations may induce those states 
considering institution of a complaint not to pursue it further.3 0 7 Another a 
strong opinion against direct judicial confrontation between states for 
human rights violation is that such a process will not strengthen respect 
and observation of the human rights, but lead to its politicisation.3" Iso
lated cases of human rights violations may not justify a state risking its 
political good will whh another state. It is only where persistent and gross 
violations are committed or the interest of the process initiator is directly 
involved that states deem it propitious to act. Again, the uncertainty of 
the outcome of the pirocess may deter a state from instituting an action. It 
is, of course, unlike y that a state with a reprehensible human rights re
cord will willingly submit to the jurisdiction of the court, where the courts 
pronouncement will expose it to political embarrassment. This fear is no
ticed through the dearth of states tlnat have been willing to ratify the ICJ 
Optional Protocol. 3 0 9 

Furthermore, if the violated norm (Joes not possess erga omnes cuality 
or have a jus cogens character, such action may be readily regarded as 
an actio popularis, which has no s;olid root in present day international 
law. No interest, no standing. 3 1 0 It is a costly venture to act as the world's 
human rights vanguard and counsel, continuously searching for violators 
of human rights against whom claims could be instituted. State com
plaints for human rghts breaches by other states are not very popular 
and rarely used. Curiously enougly even with the lack of formality of the 
procedure of the CE:RD and the highly simplified Articles 41 to 45 of the 
CCPR, no state has; ever utilised the mechanism offered to commence a 
communication against any other sitate.311 Any state that makes the nec-

3 0 7 Zemanek, Kari, The Unilateral Enforcement of International Obligations, in: ZaoRV, 1987, p. 43. 
van Dijk, P. / van Hool, G.J.H., Theory and Practice of European Convention on Human Rights, 
2 n d Edn. 1990, p. 36. 

3 0 8 Bijnsdorf, M.G.E., The Strength of the Optional Protocol to the United Nations Women's Conven
tion, in: 18 NQHR, 2000, p. 329. 

3 0 9 The number has remained exasperatingly low, with 59 states signing it since 1995, ICJ Yearbook, 
49,1994/95, p. 79 

3 ' ° See the opinion of Judge Philip Jessup, Sauth West African Cases (Ethiopia v. South Africa), 
(Liberia v. South Africa), Second Phase, ICJ Report, 1966, p. 6 ff, p. 32, §44. 

3 1 1 Partsch, Kari Josef, The Committee on the Elimination of Racial Discrimination, in: Alston, P., 
(ed.), The United Nations and Human Rights: A Critical Appraisal, 1992, p. 339 f. Leckie, S., The 
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essary declaration under Article 41 of the CCPR can initiate a communi
cation against any other state that has also accepted the competence of 
the Human Rights Committee to deal with such communications. 3 1 2 It 
works reciprocally. This communication does not seek to defend any 
subjective rights of the claimant, but the implementation of the objective 
"absolute" obligations of the author of the violation: "The author of a 
communication has to express the opinion that his adversary has failed 
to give effect to provisions of the Covenant either by the failure to imple
ment it by necessary legislation or by a violation of its provisions".3 1 3 

Even within the EU, with its highly developed political and judicial institu
tions, political considerations still play a part in the decision to initiate a 
claim against another state for human rights violations.3 1 4 Therefore Arti
cle 33 (formerly Article 24) of the EHRC, which does not require any 
special recognition of the jurisdiction by a state to be bound, has not en
couraged states to bring complaints against others for what would be 
considered domestic human rights violations. The striking difference be
tween the number of individual cases (53 000) and state complaints (21) 
clearly reveals that the respect and observation of human rights is better 
pursued by individuals themselves, who are either more determined or 
have been more injured by the state's action. The old European Human 
Rights Court in Strasbourg handled only one state complaint3 1 5, as has 
the new court, established since the 1 s t November 1998. 3 1 6 The case of 
Denmark v. Turkey was disposed off with a judgement incorporating an 
out of court settlement and compromise reached by both parties.3 1 7 How
ever, the mere fact that judicial enforcement is still seen by all human 
rights treaties as one of its enforcement paraphernalia, makes it wrong 
and self-defeating for any person to conclusively disregard state-
complaints as an effective method for the protection of human rights. 

Despite greater homogeneity in regional human rights arrangements, 
states still show some reluctance in litigating against each other. The In
ter-American System has been able to produce one case. 3 1 8 And the 
Human Rights Commission under the African Banjul Charter has han-

Inter-State Complaint Procedure in International Human Rights Law: Hopeful Prospects or Wishful 
Thinking?, in: 10 HRQ, 1988, p. 249. Opsahl, T., The Human Rights Committee, in: Alston, P. 
(ed.), The United Nations and Human Rights: A Critical Appraisal, 1992, p. 473 f. 
Boerefijn, I., The Reporting Procedure under the Covenant on Civil and Political Rights, 1999, p. 
169 ff. 
Partsch, Karl Josef, Ibidem, 1995, p. 613. 
Meron, Theodor, Proceedings of the ASIL, 1989, 83"1 Annual Meeting, p. 282. 
Ireland v. United Kingdom, Appl. No. 5310/71, Ser. A No. 25, Judgement of 18.10.1978. 
Cyprus v. Turkey, Appl. No. 25781/94, Report of the Commission from 04.06.1999. See the 
Homepage of the EHHR, http://www.echr.coe.int/. 
EHHR, Judgement of 05.04.2000, Appl. No. 34382/97, EUGRZ 2001, p. 619. 
Gallardo Case: Viviana Gallardo and others, No. G 108/18 from 13 t h November 1981, Series AS. 
78 f. 

http://www.echr.coe.int/
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died no inter-state communication. At the root of this lack of inter-state 
litigation is the general observation of the Commission as a political or
gan of the AHSG, which makes any of its claims of independence or the 
relinquishment of sovereignty by the states to the Commission a mere 

1. Enforcement of human rights through International 
Criminal Tribunals 

Since the Nuremberg and Tokyo International Military Tribunals estab
lished after World War I I , 3 2 0 the mechanisms for the punishment of au
thors of heinous crimes bordering on war crimes, crime against humanity 
and massive violation of human rights who seek to hide under the pro
tection of their office, have been ad hoc. The recent Yugoslavia and 
Rwanda Tribunals attest to the difficulty of establishing a permanent In
ternational Criminal Court (ICC), but have at the same time made steps 
towards realising this goal. A permanent ICC with plenary powers for the 
adjudication of international crimes, especially those carried out under 
colour of office by state officials, will be a welcome development in the 
enforcement of states' obligations to respect and ensure human rights. 

The Nuremberg and Tokyo Military Tribunals set the precedent of bur
dening individuals with criminal responsibility, even when acting under a 
superior order or authority for a perceived interest of the state. Article 8 
of the International Military Tribunal reads: "the fact that the defendant 
acted pursuant to order of his government or of a superior shall not free 
him from responsibility"3 2 1 This is the most effective injection of morality 
into positive law, a requirement that every law must have a moral con
tent. Law is made for serving man's interest and not vice versa. Article 6 
lists the following cr mes as attracting international criminal justice: 

Crime against peace; the planning, preparation, invitation or urging of a 
war of aggression; War crimes- violations of the laws and or customs of 
war; Crimes against humanity- murder, extermination, enslavement, de
portation, and other inhuman acts committed against any civilian popula
tion [...] on political, racial or religious grounds. 3 2 2 After the Nuremberg 
and Tokyo Tribunals, more than half a century elapsed before the trou-

Murray, Rachel, The African Commission on Human and Peoples' Rights and International Law, 
Oxford, Portland, Oregon, 2000, pp. 53-59. 
Rolling, B.V.A, Tokyo ""rial, in: 4 EPIL, 1982, pp. 242-245. Ferencz, B.B., Crimes Against Human
ity, 8 EPIL, 1985, pp. 107-109. 
39 American Journal of International Law, 1945, p. 260. 
Huygen, Nina, Towards a Permanent International Criminal Court, in: VRU 3 r d Quarter, ' 996, pp. 
293-294. Rolling, B.V.A., Crimes against Peace, in: 3 EPIL, 1982, pp. 132-136. 
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bled issue of international criminal law was revisited in the Yugoslavia 
and Rwanda Tribunals. 

2. The International Criminal Tribunal for Yugoslavia 
The Yugoslavia Tribunal was established by the Security Council's Reso
lution 808 of 1993. Article 1 of the statute attached thereto states: "The 
International Tribunal shall have the power to prosecute persons respon
sible for serious violations of international humanitarian law committed in 
the territory of the former Yugoslavia since 1991 in accordance with the 
provisions of the present statute".3 2 3 

The horrendous violations of human rights had one of its saddest mani
festations in the ethnic cleansing carried out with the manifest support or 
tolerance of the government of the former Federal Republic of Yugosla
via (FRY). Since the various individuals who in various ways participated 
in these inhuman acts could hardly be brought to answer for their deeds, 
it suffices if the most prominent and noticeable governmental officials, be 
it in the political or military wing, be made accountable. It is these indi
vidual officials who personify the state and are deemed to be its ex
tended hands. The state is not a corporeal entity; it is by bringing to trial 
and punishing these "big fish" that the crime attributable to the state 
could be settled. 

The Yugoslavia Tribunal (YT) is equipped to have subject, personal, ter
ritorial and temporal jurisdiction, as well as sharing concurrent jurisdiction 
with national courts. However, the national court is meant to defer to it 
whenever a request for transfer of cases is made. Unlike that of the Nur
emberg Tribunal, the jurisdiction of the YT is restricted only to natural 
persons and does not extend to associations. The UN Security Council 
has powers under Article 29 of the United Nations Charter to establish ad 
hoc tribunals. The need and practicality depends heavily on the propor
tion of the violation, availability of fund and qualified personnel. 

The tribunals shall apply the rules and principles of international humani
tarian law to deal with: a) grave breaches of the laws and customs of 
war; b) violations of the laws and customs of war; c) genocide and d) 
crimes against humanity. In dealing with these cases it respects the prin
ciple of nullum crimen sine lege, laid down in Article 15 of the CCPR 
which states that, "no one shall be held guilty of any criminal offence on 
account of any act or omission which did not constitute a criminal of
fence, under national or international law, at the time it was committed". 
Emphasis is also placed on the rule of ne bis in idem to avert the risk of 

UN Doc. S/25704, 1993, p. 9. 
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double jeopardy, meaning that no person shall be tried or punished twice 
for the same offence [Article 14 (7) CCPR]. These rules are emphasised 
because both the tribunal and national courts shall share concurrent ju
risdiction. The tribunal is used not only to enforce peace and punish vio
lators of humanitarian laws, but also to enforce the respect and observa
tion of human rights.5 2 4 

In the Statute, torture and rape are included in the broadened meaning of 
crime against humanity and war crimes. Ethnic cleansing is ascribesd no 
other meaning but genocide and outlawed under Article 4. 3 2 5 And by 
guaranteeing the individual accused the available defences in Article 14 
CCPR, a genuine link between international humanitarian law and hu
man rights is made. 

In the Draze Erdemovic case 3 2 6 on account of alleged serious violations 
of international humanitarian law against the civilian population of Sre
brenica, the appellant was transferred into custody of the YT or 30 t h 

March 1993 following a request made by the Yugoslavia Authorities pre
viously handling the case. Judgement and sentencing were entered 
against the accused on 29 t h November 1996. He appealed against the 
sentence on the defence of having acted under duress and in extreme 
necessity. His application for acquittal was unanimously rejected on the 
basis that duress was not a complete defence to a soldier charged with 
crimes against humanity and/or war crimes involving the killing of inno
cent people. No international law rule can be derived on the question of 
duress as a defence to the killing of innocent civilians. Crime against 
humanity was held to be intrinsically more serious than war crimes, for 
crime against humanity is deemed to be directed against the whole of 
humanity as its victim, thereby injuring a greater interest than war crimes, 
limited towards a restricted group of people. Crimes against humanity 
are particularly odious forms of inhumane abuse and in addition they 
form part of a widespread and systematic practice or policy. Because of 
the their heinousness and magnitude, they are considered egregious at
tacks on human dignity.3 2 7 Crimes against humanity are directed mostly 
against a helpless and hapless civiiian population. An isolated massacre 
of a civilian populaton does not qualify. It must be widespread, system-

Meron, Theodore, War Crimes in Yugoslavia and the Development of International Law, !!8 AJIL, 
1994, p. 79. 
Daes, E.I.A, New Types of War Crimes and Crimes Against Humanity: Violations of International 
Humanitarian and Human Rights Law, in: International Geneva Year Book, 7, 1993, pp. 5E-78. 
Prosecutor v. Drazen Erdmovic, Case No. IT 96-22-A, / October 1997. 
Drazen Erdemovic Case, 6 IHRR No. 2, p. 459. See also the opinion and Judgement, Prosecutor 
v. Tadic, Case No. IT-94-1-T, T.Ch. II 7"1 May, 1997. Another case where duress did nol excuse 
for war crimes or crims against humanity are; Eichmann v. Attorney General of Israel, 36 ILR, 
277, 1962, p. 318; Mueller et al, 31 s t January 1949, 4 t h July 1949, Annual Digest and Reports of 
Public International Lav/ Cases, 1949, pp. 400-403. 
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atic and sustained for a time, showing traces of fulfilling an official policy 
against a determined group, and may occur in peace or wartime. The 
prime objective of humanitarian law, therefore, is the protection of the 
weak and the vulnerable in such a situation where their lives and security 
are endangered. The most gainful achievement of the YT is the arraign
ment of the former President of the FRY, Slobodan Milosevic, to answer 
for the atrocities committed during his period of office beginning in 1991. 
It is hoped that the personalisation of such offences committed under the 
cloak of office will go a long way to bringing sanity to the way officials en
trusted with the protection and realisation of human rights behave in the 
future. 33

The International Criminal Tribunal for Rwanda ICTR 
The simmering discontent and antagonism among the Tutsis and Hutus 
of Rwanda and Burundi culminated in the assassination of the presidents 
of both countries in the same plane crash, suspectedly the result of 
sabotage. They were, incidentally, returning from a peace mission in 
Arusha. 3 2 8 This unfortunate incident led to vengeful retaliatory uprisings 
and mass killings estimated at hundreds of thousands, presenting a very 
ugly spectacle of wantonness in the wastage of human lives on the Afri
can continent. The swiftness and the organised nature of the killings 
would not have been possible without official connivance or open sup
port. To redress these wrongs and punish the perpetrators, the United 
Nations Security Council, through Resolution 955 of November 8 t h 1994, 
established the ICTR. 

For the first time in history, an international criminal tribunal was estab
lished to redress purely internal wrongs caused by purely internal con
flicts. The Tribunal has a mandate to prosecute persons responsible for 
genocide and other serious violations of international humanitarian law 
committed in the territory of Rwanda, and Rwandan citizens responsible 
for such violations committed in the territory of neighbouring states, be
tween January 1 s t 1994 and December 3 1 s t 1994. Article 1 of the at
tached statute to the resolution empowers the tribunal to prosecute per
sons who have committed the following crimes: genocide, crimes against 
humanity, and serious violations of Article 3 common to the Geneva 
Conventions and of additional Protocol II thereto. Like the preceding YT, 

This incidence took place on the 6 April 1994 when a presidential jet with Presidents Juven Ha-
byarimana (Rwanda) and Ntaryamira (Burundi) on board, was shot down over Kigali. Suspects 
were the Tutsi dominated army. Two days later, the Rwandan Prime Minister, also a Hutu, along 
with two other Ministers were assassinated. This triggered off the revenge attack by the Hutus 
against the Tutsis. 
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the jurisdiction extends only over natural persons who are individually re
sponsible for any of the aforementioned crimes. The prosecutor, Justice 
Louise Arbour (Canada), who repaced Justice Richard Goldstone of 
South Africa, shall initiate investigations ex officio or on the basis cf any 
useful information supplied from any source. 3 2 9 The decision whether 
enough evidence exists for the issuing of any indictment is that of the 
prosecutor alone. It was in the Rwandan Tribunal that we witnessed for 
the first time the sentencing to life imprisonment by an international tri
bunal of persons ccnvicted of purely domestic human rights violations. 
The cases of Jean-Paul Akeyesu and Jean Kambandi are as harrowing 
as they are legally interesting and trail-blazing. 

Jean-Paul Akeyesu 3* was the former bourgmestre (Mayor) of the Taba 
Commune in Rwanda against whom, on the basis of the several roles he 
played during the Rwandan crisis, an international arrest warrant was is
sued. He was arrested in Zambia and transferred to Arusha (Tanzania), 
prosecuted by the tr bunal and convicted on nine counts of genocide and 
crimes against humanity, the particular manifestations of which were 
murder, extermination, direct and public incitement to commit genocide, 
torture, rape and other inhuman acts.3 3' 

From evidence gathered during the trial, it was clear that there was a 
premeditated intention, a centrally organised and meticulously executed 
plan to annihilate a particular group of people- the Tutsis of Rwanda ("to 
completely wipe them out so that [...] their children later should not know 
what a Tutsi looked like, unless they referred to history books")3 3 2. This 
hatred was further demonstrated by the throwing of their corpses n the 
River Nyabarango, a tributary of the Nile, a symbolic gesture of sending 
the Tutsis back to their place of origin, Abyssinia, through which the Nile 
flows. It was revealed in evidence that Akeyesu not only encouraged and 
provoked the killings, but also sometimes actively participated in them. 
His inciting statements full of polemics goaded the masses, who, as he 
admitted, listened to him and acted at his behest. 

For the purposes of the tribunal, the Chamber defined rape as a form of 
physical or psychological invasion of sexual nature committed on a per
son under circumstances which are coercive. And since these bizarre 
acts were systematic and directed against a particular group only, it was 
held to have been deliberately employed with the intention to destroy, in 

Huygen, Nina, Ibidem, 1996, pp. 298-299. Ttie Wages of Sin-Perpetrators of the Rwandan Geno
cide Are Now Paying the Price, in: West Africa, issued 18 , h - 3 1 a January, 1999, pp. 14-15. 
Case No. ICTR-96-4-T, Judgement of 2 n d September 1998. 
The International Crirrinal Tribunal for Rwanda - Summary of the Judgement in Jean-Paul 
Akeyesu Case, 11 RACIC, 1999, pp. 350-35'. 
11 RADIC, 1999, p 339. 
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whole or in part, a national, ethical, racial or religious group, by leaving a 
permanent physical and psychological dent on their women, and, by ex
tension, the entire group. Specifically targeting Tutsi women was an inte
gral process of destroying the group. 

On the principle of command responsibility, Akeyesu was deemed crimi
nally responsible also for acts undertaken by his subordinates [Article I 
(1) (3) of the Statute of the ICTR]. If a superior officer knew or should 
have known of the acts constituting an offence, and did nothing to pre
vent or punish the perpetrators, he is criminally liable. As a person of au
thority, he was responsible not only for his own acts, but for those of his 
subordinates.3 3 3 The case of Akeyesu, notorious as it was, acquired the 
unique status of being the first ever judgement on the crime of genocide 
by an international tribunal. The Secretary-General of the United Nations, 
Kofi Annan, described the development as a testament to "our collective 
determination to confront the heinous crime of genocide in a way we 
never have before".3 3 4 

Another accused, Jean Kambanda, was a former interim Prime Minister. 
He was arrested by Kenyan authorities in response to a formal request 
made by the Prosecutor. After hearing the charges against him, namely 
those of genocide, complicity in genocide, crimes against humanity 
(murder), punishable under Article 3 (a) of the Statute of the ICTR, and 
crimes against humanity (extermination), punishable under Article 3 (b) 
of the same statute, he pleaded guilty to all of them and was sentenced 
to life imprisonment.3 3 5 And with the help of authorities in West and East 
Africa, other suspects have been arrested and brought before the Tribu
nal sitting in Arusha, Tanzania. 

The establishment of the tribunal, the prosecution of the accused, the 
collection and collation of evidence, and the execution of the sentences 
(providing adequate cells for incarceration of the convicts) all require 
large sums of money which is not readily available to the United Nations. 
The General Assembly budgeted about U$ 56,736,300 for the ICTR in its 
1998 Session. 3 3 6 With this, the tribunal will take care of about 511 per
sons, representing 72 nationalities working for the ICTR, in addition to six 
judges and nine secondees. To facilitate the expeditious disposal of the 
cases, more trial chambers have to be erected. The Security Council's 

Success and Challenges: An examination of how the tribunal has fared so far in the pursuit of its 
mission, in: West Africa, 18-31 s t January, 1999, p. 9. 
Summary of the activities of the Rwandan War Tribunal in its 5 l h and 6 t h year, ending 2001. United 
Nations / General Assembly Document A/56/351-S/2001/863 of 24 t h September 2001. See inter
net page: http://www.ictr.org/ 
The Prosecutor v. Jean Kambanda, Case No. IVTR 97-23-S; International Criminal Tribunal for 
Rwanda, 10 RADIC, 1998, pp. 836-7 (836-853). 
Resolution 52/218 of 22 n d December, 1997. 

http://www.ictr.org/
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Resolution 1165 of April 1998, which established a Third Trial Chamber 
and increased the number of trial judges by three, entails an additional 
burden to the finances of the United Nations. Since death sentences are 
never imposed by the tribunal, all the convicts, who are to serve varied 
terms in prison, ought to be adequately accommodated. To meet up with 
this, the ICTR has set up the United Nations Detention Facility with n the 
complex of Arusha F'rison.337 

3. The International Special Court of Sierra Leone 
The inadequacy of funds available to the United Nations led to the delay 
in the establishmenl of the highly desired International Criminal Tribunal 
for Sierra Leone to deal with the atrocities committed during the country's 
Civil War. Within a period of 5 years, 1992-1997, three violent take-overs 
of government occurred in Sierra Leone. The third, which overthrew the 
elected government of President Ahmed Tejan Kabbah, led to a protrac
tion which submerged the country into its worst crisis since indeoend-
ence. The leader of the coup, Corporal Tamba Gborie, did not personally 
assume power, but rather released Major Johnny Paul Koroma, who was 
at that time detained for allegedly attempting a previous overthrow of the 
government, to head the new military regime. The ousted President 
Kabbah escaped with his very trusted ministers to the neighbouring 
Guinea, formed a government in exile and from there sought a return to 
power. Meanwhile Major Koroma, who was elected Head of the Armed 
Forces Ruling Council (AFRC), sought to consolidate his grip on power. 
The Constitution wais suspended, all political activities banned and a re
bel group, the Revolutionary United Front (RUF), whose leader Foday 
Sankoh was then being detained in a Nigerian prison, was invited to join 
the government, thereby establishing an AFRC/RUF government. This 
set the stage for a total breakdown of law and order, brigandages, and 
massive violations of human rights by forces representing both sides. 3 3 8 

The intransigence of the new regime to yield to obvious overtures and to 
hand power back to the ousted elected civilian government was roundly 
condemned by the United Nations., the Commonwealth of Nations, the 
OAU and the ECOWAS. There was a general consensus that the ousted 
President Kabbah tie reinstated to power, and Great Britain pursued this 
goal with such tenacity that suspicions were raised as to it having some 
national interests to protect. With the failure of the Conakry (Guinea) 

ICTR Fact Sheet, published, in: West Africa 18-315'January, 1999, p. 17. 
Tejan-Cole, Abdul, Human Rights Under the AFRC in Sierra Leone - A Catalogue of Abuses, 10 
RADIC, 1998, pp. 481-483. 
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Peace Plan, the ECOWAS launched Operation Sandstorm. 3 3 9 With the 
Kamajohs3*0 operating in support of the ousted President on one side, the 
ragbag rebel army as represented by the RUF operating on the other 
side, and now also with the present ECOMOG troops operating at the 
same time with the goal of restoring order, anarchy was let loose, and all 
hope of immediate peace blighted. This breakdown in law and order was 
followed by rape and other sexual humiliation, mass killings, torture, mu
tilation, maiming, and inhuman and degrading treatments which as
sumed a proportion qualifying as war crimes and crimes against human
ity. The RUF members operating under the leadership of Foday Sankoh 
were notorious for cutting off either the leg or the arm of those civilians in 
parts of the country under their control whom they suspected of being 
sympathizers of the ousted government. Later, the United Nations Mis
sion in Sierra Leone (UNAMSIL) was deployed to help stabilise and nor
malise the situation, but this was after much havoc had already been 
wreaked. 

With the Constitution being suspended at the time in which these atroci
ties were committed, victims could not be protected under it. However, 
Sierra Leone is signatory to, and has in fact ratified several international 
human rights conventions guaranteeing individual rights and freedoms, 
such as the CCPR, Convention against Torture (CAT), the ACHPR, and 
the latter can together provide recourse to the safeguarding of the rights 
of the individual and the remedying of their violation. These mechanisms, 
however, do not lie inside the domestic law of the country, but rather in 
international law, expressed through these instruments. As the views 
rendered by the United Nations Human Rights Committee are merely 
persuasive and exhortatory, and without effective means of enforcement, 
a resort to the organ may not assuage the thirst for justice, and will at 
most present only a little comfort3 4 1 to those whose rights were violated 
during the period in question. 

Following in the tradition of the YT and the ICTR, where international 
criminal courts were established to prosecute and punish those guilty of 
perpetrating the atrocities, the United Nations Security Council passed 
Resolution 1315 for the establishment of a Special Court of Sierra 
Leone. In this resolution, the Security Council requested the Secretary-

For an article on the political background to the ECOMOG / Nigeria intervention to reinstate 
President Kabbah, see Olowu, Bola, The View from Lagos, in: West Africa, issue 16, 22 n d Febru
ary, 1998, pp. 224-225. 
The Kamajos were native hunters who organised themselves, acquired more sophiscated weap
ons and received the backing of the government of President Kabbah. They later fought in de
fence of the latter's interests. 
McGoldrick, Dominic, The Human Rights Committee: Its Role in the Development of the Interna
tional Covenant on Civil and Political Rights, Oxford, 1991, p. 204. 
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General to negotiate with the government of Sierra Leone for the crea
tion of an independent Special Couil for Sierra Leone for the prosecution 
of those, "who bear the greatest responsibility for the commission of 
crimes against humanity, war crimes and other serious violations of in
ternational humanitarian law, as well as crimes under relevant Sierra 
Leone Law committed within the territory of Sierra Leone". 3 4 2 

It will have concurrent jurisdiction with, and primacy over Sierra Leone 
courts. And "because of the lack of any evidence that the massive and 
large scale killing in Sierra Leone v/as at any time perpetrated against a 
particular national, ethnic, racial or religious group as such, the Security 
Council did not incl ide the crime of genocide in its recommendation, nor 
was it considered appropriate by the Secretary-General to include it in 
the list of its international crimes falling within the jurisdiction of the 
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court . 
The Special Court of Sierra Leone (SCSL), unlike the previous Rwandan 
and Yugoslavian Trbunals, is unique in the sense that it will not randle 
genocide issues, and, in order to save costs, has both Sierra Leonean as 
well as UN judges sitting on the bench. It is also intended that for the first 
time children will be prosecuted for war crimes. Article 4 (c) of the Statute 
to the SCSL criminalizes the recruitment of children as combatants, and 
specifies that conscription or enlistment of children under the age of 15 
"whether forced or voluntary" into the army to be used as 'child-
combatants" was punishable. 

The SCSL will exercise personal jurisdiction only over those who bear 
"the greatest responsibility for the commission of the crimes mentioned. 
The phrase, "those who bear the greatest responsibility", is to be under
stood as indicating a limitation on 1he number of, or group of persons to 
be prosecuted by reference to their command authority and the gravity 
and scale of their crime. A litmus test for the court is what to do in the 
case of those child-combatants, some of who are as young as eleven 
years old, but who nevertheless wreaked havoc on the populace through 
their atrocities: murder, rape, mutilation, maiming etc. Seen as victims as 
well as perpetrators, opinion is divided on how to handle their cases. 
While the generality of the people would want to see them stand trial and 
be punished as any adult for committing "adult" crimes, some interna
tional non-governmental organisatons would want to have the children 
rehabilitated and not punished. However, even if the court decides to 
pursue the first option, the children are, after conviction, most likely, 

Report of the Secretary-General on the establishment of a Special Court for Sierra Leone: UN SC, 
S/2000/915 of 4 t h October 2000. Internet page: http://www.un.org/Docs/reports/2000/915e.pdf. UN 
Report of the Secretar/-General on Sierra Leone, p. 3. UN-SC. S/RES/1315/2000 of 14 : h August 
2000. 

http://www.un.org/Docs/reports/2000/91
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whatever their offences, to receive the special treatment that interna
tional law recommends should be given to juvenile offenders. 

Technical, material, logistic and most importantly financial assistance are 
needed from the UNAMSIL 3 4 4, governments, intergovernmental organisa
tions and non-governmental organisations for the establishment, effec
tive and impartial functioning of the Special Court. 

To function effectively as envisaged, the court will engage the services of 
14 judges, 1 prosecutor, a deputy prosecutor, 20 assistant prosecutors, 
20 investigators with 26 supporting staff, clerks, security and administra
tive personnel. It will also require other material equipment, such as ve
hicles and office and communication equipment. About U$ 22 million is 
required to pay for the first phase of the Tribunal's sitting. And as of 30 t h 

November 2001, the UN had received contributions of U$ 14.8 million for 
the first year, and pledges of U$ 20.4 million for subsequent years- a U$ 
19.6 million shortfall for the two subsequent years. The Secretary Gen
eral of the UN, Kofi Annan, has expressed concern about the difficulties 
of raising such funds through voluntary contributions alone, and has indi
cated his intention of requesting the Security Council to consider funding 
the shortfall, "through assessed contributions or an alternate means of 
financing". 3 4 5 

But unlike in FRY and Rwanda, the Sierra Leone case presents a differ
ent scenario. Even though a greater proportion of the guilt for the atroci
ties would be shared by the then illegitimate government of AFRC/RUF 
under Major Johnny Paul Koroma, the exiled government of the deposed 
President Kabbah, who established a clandestine radio station in Guinea 
to broadcast inciting and vitriolic messages that spurred the Kamajohs to 
go on committing heinous acts in order to destabilise the rebel govern
ment and facilitate Kabbah's return to power, would also be guilty. More
over, the intervening ECOMOG forces could not be completely absolved 
from barefaced violations of human rights of the innocent citizens, espe
cially those civilians believed to be taking side with the then military 
junta. Without including these two groups (the Kamajohs and some 
ECOMOG officials) in the list of those to be prosecuted, the tribunal, 
when it starts sittings, may leave some people disappointed. 

With the exception of Foday Sankoh, all former rebel leaders have re
ceived general amnesty and been released from prison, and some have 
even been invited to participate, in return for ceasing all acts of hostility, 
in the reinstated government of President Kabbah. This, as it was ex-

United Nations Mission in Sierra Leone. 
The (South African) Guardian & Mail, 7 t h January, 2002, 
http://www.mg.co.za/archive/2002jan/feature/07jan-sierra.html. 

http://www.mg.co.za/archive/2002jan/feature/07jan-sierra.html
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plained, was a move to normalise the security situation in the country, to 
stabilise the nation and bring it on the path of reconciliation. With the 
formal disbanding of his AFRC, the then interim junta leader, Major 
Johnny Paul Koromah, was compensated with the chairmanship of the 
Commission for Consolidation of Peace, and charged with overseeing 
the disarmament and demobilisation of Sierra Leone rebel fighters. 
Would peace not suffer a serious setback if such a person is to be 
prosecuted by the Special Court? For now it seems that the only person 
formerly in authority that could be prosecuted by the court without much 
problem would be the leader of tne RUF, Foday Sankoh, and about 
twenty of his close associates considered as ringleaders. The former re
bels have complained of bias against them by the court, and are openly 
demanding that President Ahmed Kabbah and some members of his 
government also be prosecuted for their atrocious roles in the crisis. But 
this is not likely to happen. 

Though he Tribunal has been established, it has not formally taken up 
any prosecution. A ready the YT and the ICTR are gulping a lot of 
money. Without adequate finances the activities of the Special Court of 
Sierra Leone would be hampered. And unless it is adequately equipped 
and logistically supported so as to be effective, the perpetrators of the 
heinous crimes will continue to walk and breathe freely on the streets, to 
the anger and resentment of the victims of their atrocities. Justice de
layed is justice denied. Therefore, one of the ways of ensuring the en
forcement of a state's human rights obligations is the provision of finan
cial support to the organs, ad hoc or permanent, established for the 
prosecution of those alleged to have committed some human rights 
atrocities. With the knowledge that their actions would never go without 
redress, those entnisted with the obligations to respect and ensure hu
man rights for their subjects will try not to breach the trust.3 4 6 

Olonisakin, Funmi, An International War Crmes Tribunal for Africa: Problems and Prospects, 9 
AJCL, pt. 4, 1997, pp. 322-835. John, Bankcle Jones, A Country on Trial, in: West Africa, issue 6, 
261 h July, 1998, p. 57t<. The War of Attrition, in: West Africa, issue 20, 26 l h October, 1997, pp. 
1670-1671. 
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Resume 
Each state party to a human rights treaty assumes an international re
sponsibility that is inwardly directed towards its own inhabitants. The 
human rights obligations of states are not primarily directed outwards. No 
state assumes an obligation to assist another in the realisation of its hu
man rights obligations- to respect and ensure these rights to its sub
jects. 3 4 7 However, the concern about the human rights policies of other 
states could be based on the fact that unrestricted, open and callous vio
lation of human rights can have a psychological impact on other states, 
and can diminish normatively the inherent worth and regard for human 
rights in other parts of the world. 3 4 8 Moreover, an internal massive human 
rights violation creating a humanitarian crisis can also constitute a threat 
to the peace and security of neighbouring countries.3 4 9 

The outwardly directed obligation of states for the respect and observa
tion of human rights is not a primary obligation, but a secondary one that 
arises only when another state party breaks its inwardly directed obliga
tion for the respect of these rights. In international law, this duty to en
sure that states fulfil their human rights obligations is deemed to arise out 
of contractual relationship or through general principles of international 
law. The reluctance of states, for whatever reasons, to claim against 
each other for any human rights violation, and the rising impunity with 
which violators engage in these acts, has led to the criminalizing of cer
tain violations of certain human rights norms, which are to be prosecuted 
by a special and independent prosecutor. 

Unlike in civil cases, which by special arrangements could be executed 
with ease in other states, the field of criminal law (justice), which is, more 
than any other type of law, closely associated with state sovereignty and 
with the ultimate application of the power of the state to persons within its 
territory or jurisdiction, is strictly a matter of local public policy, a matter 
for the lex fori.350 States have always resisted any attenuation of their 
powers in this regard, and this resistance has been at the root of the de
lay in the establishment of an international criminal code and a perma
nent international criminal court.3 5' All four international criminal proceed-

Anyangwe, Carlson, Ibidem, p. 631. 
McDougal, M. / Reisman, D., Rhodesia and the United Nations: The Lawfulness of International 
Concern, in: 62 AJIL, 1968, p. 1 ff. 
Blumenwitz, D., Maintenance of Peace and Security, in: Wolfrum, Rudiger (ed), United Nations: 
Law and Practice, Vol. 1,1995, p. 865 ff. 
Crawford, James, The ILC Adopts a Statute for an International Criminal Court, 89, AJIL, 1995, p. 
406. 
All international tribunals with criminal jurisdiction have been ad hoc. In the period of World War I, 
the idea of international criminal prosecution, even if ad hoc, was so faint that all actions however 
horrendous were seen through a narrow prism of political expediency. Kaiser Wilhelm of Hohen-
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ings, from Nuremberg, Tokyo, Yugoslavia to Rwanda and the recently 
approved Special Court of Sierra Leone, have been ad hoc and limited in 
time and space. The delay always witnessed before the establishment of 
any of the foregoing tribunals has been a constant reminder of the need 
for a permanent international criminal court. 

In 1990, during its 4 2 n d session, the ILC, the institution responsible for 
the codification and development of international law, reported, to the 
elation of many, that there was "broad agreement [...] on the desirability 
of establishing a permanent International Criminal Court with n the 
United Nations System [...]. The international climate now appears par
ticularly favourable :or the establishment of such a court".3 5 2 

On the 17 t h July 1998, about two-thirds of the members of the United Na
tions Diplomatic Conference of Plenipotentiaries on the Establishment of 
an International Criminal Court adopted the proposed draft of a Statute 
for the Establishment of a Permanent/General International Criminal 
Court. With this began a new era in the history of international criminal 
prosecution. The Statute does net specify any number of ratifications 
necessary for its ertry into force. 3 5 3 But when it comes into force, Ihe In
ternational Criminal Court that would be established under it will enjoy 
some element of permanence, legitimacy, authority and universality as 
the world's Criminal Court for prosecution of all offences provided in the 
Statute, and will effectively end the era of ad hoc tribunals. The coming 
into force of the code will be a pious tribute to the spirit of Nuremberg, 
which first established*the idea of individual criminal responsibility in in
ternational law. 

zollern, who obtained refuge in the Netherlands, was not extradited for prosecution because his 
offence was considered a political case by the authorities in the Netherlands. Again, the treaty of 
Sevres, made betweer the Allies and Turkey in 1923 for the prosecution of Turkish offcials re
sponsible for the death of over 600,000 Armenians, was never ratified because it made a refer
ence to what might be interpreted to mean "crime against humanity". The later Treaty of Lausanne 
of 1927 did not materialise in the prosecution of the responsible officials, but rather, bemuse of 
the volatile political issues involved, granted them general amnesty. Bassioni, M.C., The Time 
Has Come for an International Criminal Cojrt, Indiana International and Comparative Law Re
views, 1, 1991, p. 1. 
McCaffey, S.C., The 4:?"" Session of the ILC, 84 AJIL, 1990, p. 930. For the historical develop
ment and discussions I hat trailed the matter until the adoption of the Draft Proposal in Rome on 
the 17 t h of July 1998, see: Crawford, James, The ILC's Draft Statute for an International Criminal 
Tribunal, 88 AJIL, 1994. Hall, Christopher Keith, The First Two Sessions of the UN Preparatory 
Committee on the Establishment of an International Criminal Court, 91 AJIL, 1997, pp. 177-187. 
Hall, Christopher Keith, The Third and Fourtn Sessions of the UN Preparatory Committee on the 
Establishment of an International Criminal Court, 92 AJIL, 1998, pp. 124-133. Crawford James, 
The ILC Adopts a Statute for an International Criminal Court, 89, 1995, pp. 404-416. 
Internet source: http://v/ww.un.org/law/icc/. /.bout 49 members have ratified or acceded the stat
ute as at 31.12.2001. China has neither signed nor ratified it. The United States, which initially ex
pressed some concerns about the authorities to be given the Court, finally signed it or the 31. 
12.2000, but has not yet ratified it. Their ratif cation will lend a very big political weight to Ihe court 
and increase its effectiveness. 

http://v/ww.un.org/law/icc/
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On a happy and hopeful note, this Rome Statute will enter into force on 
the 1st July 2002. This is made possible with the massive ratification of 
the instrument on the 1 1 t h April 2002 by 10 states, which brought the total 
number of states which have ratified the Statute to 66 out of the 139 
members that signed the document.3 5 4 

Curiously enough, and depressingly too, the United States has not rati
fied the Rome Statute, out of an alleged fear of unnecessarily exposing 
its service men to the risk of indiscriminate, if not embarrassing prosecu
tion. This fear is unfounded and unjustified, for he who has nothing to 
hide should have nothing to fear. The ICC is not directed against the citi
zens of any particular state. It is only directed against international crimi
nals of every state. Moreover, the court does not assume jurisdiction 
over a particular case. Its admissibility of any case, based on the teleo-
logical interpretation of Article 17 of the Statute, is by default only occur-
ing where the state which has jurisdiction over the matter is unwilling or 
genuinely unable to carry out the prosecution or the investigation. In the 
real sense, the ICC defers to national courts, if only they be willing and 
able to do the job. Since ratification translates into compulsory accep
tance of automatic jurisdiction of the court in the case of failure or reluc
tance to prosecute (Article 12 StICC), the United States' scepticism of 
this indirect ceding of sovereignty may not be unfounded, given the nu-
merity and the widespread influence and activities of its servicemen in 
the world. But without the United States on board, the hands on deck 
needed to help the ship of the Court out of the harbour may, in the light 
of the experience of the League of Nations, regrettably be lacking. This 
will not augur well for the Court, the influence of which is supposed to 
strike fear into the minds of massive or severe violators of human rights 
whose crimes qualify as crimes against humanity, genocide or war 
crimes. 

Article 27 of the Rome Statute of the International Criminal Court 
(StICC) 3 5 5 makes the shield of office irrelevant in international criminal 
prosecution, and recognises that those who commit crimes shall be indi
vidually responsible for it: 

I This Statute shall apply equally to all persons without any distinc
tion based on official capacity. In particular, official capacity as a Head of 
State or Government, a member of a Government or parliament, an 
elected representative or an official shall in no case exempt a person 
from criminal responsibility under this Statute, nor shall it, in and of itself, 
constitute a ground for reduction of sentence. 

Internet Source: http://un.org/law/icc/index.html. 
A/CONF 183/9,17* July 1998. 

http://un.org/law/icc/index.html
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II Immunities or special procedural rules which may attach to the offi
cial capacity of a person, whether under national or international law, 
shall not bar the Court from exercising its jurisdiction over such a person. 

This is an effective recognition of the supranational effect of the interna
tional criminal law. 

However, not all h i man rights issues fall under the jurisdiction of the 
Court. The jurisdiction of the Court is limited only to the most serious 
crimes of concern to the international community as a whole, and these 
are enumerated in Article 5 of the StICC as the crime of genocide, 
crimes against humanity, war crimes and the crime of aggression. The 
particular contents of these various crimes are enumerated in Articles 6 
(genocide); 7 (crimes against humanity) which, apart from classical con
tent such as murder, extermination, torture etc., now expressly includes 
sexual offences such as rape, sexual slavery, enforced prostitution and 
forced pregnancy, forced sterilisation or other form of sexual violence of 
comparable gravity, and; 8 (war crimes). 

Interestingly, even though it is the duty of the Prosecutor to initiate inves
tigations prioprio motu on the basis of information on crimes within the 
jurisdiction of the Court, any state party may make an input to the 
amendments to the elements of crimes (Article 9). Through this, a state 
party will contribute in the enforcement of the provisions of the S:atute 
against any violating state. Since the prosecution is to be initiated by an 
institution other than a state, direct confrontation between states is de
cently avoided. The enumeration of some special types of crimes that 
are considered most serious and of international concern, indicates that 
the idea of hierarchy of human rights norms has not waned. This selec
tion indicates that the violation of certain human rights norms is viewed 
more seriously than that of others. 

While the general concern of the international community for setting up a 
decent civilised standard for a state's treatment of its subjects, and one 
by which deviators can be punished, is commendable, it is to be noticed 
that the enjoyment of human rights by millions is to be more effectively 
realised through the erection of effective mechanisms through which the 
individuals themselves can enforce these rights against their govern
ments. He who wears the shoe knows where it pinches. It should be rec
ognised that the smouldering effect of continuous, if isolated, violations 
of human rights, when not checked, ultimately emboldens the perpetra
tors to dare yet more abominable acts. It does not effectively serve the 
interests of human rights to allow a society to reach such lows as those 
we see in failed stcites before something is done. Empowering the indi-



134 Studien zu Grund- und Menschenrechten, Heft 10 

vidual by supporting and encouraging financially and logistically the ac
tivities of local NGOs to be more vociferous in their campaign for, and 
propagation of human rights, criticism of governments' anti-human rights 
policies, and more effective use of diplomatic and economic pressure will 
all serve more to making states enforce their human rights obligations. 
To always wait for the situation to degenerate to a level such that the 
ICC assumes jurisdiction or a military intervention is organised may not 
effectively assuage the feelings of the individual who only wants to be left 
in peace to go about his daily activities without being violated in his 
rights. 
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